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SIR HERSCH LAUTERPACHT’S CONCEPT OF THE TASK 
OF THE INTERNATIONAL JUDGE 


By Ros—ENNE 


Ministry for Foreign Affairs, Israel 


When the late Sir Hersch Lauterpacht became a member of the Interna- 
tional Court of Justice in February, 1955 (a position he was to fill effec- 
tively for barely five years, until the fall of 1959), he went to The Hague 
with some thirty years of devoted study and practice of international law 
behind him. As teacher and student of international law, as a most highly 
qualified publicist (in the words of Article 38(1)(d) of the Statute of the 
Court) of recognized universal authority, he had devoted himself both to 
the law in general‘ and in particular to the problems of the judicial settle- 
ment of international disputes, whether by the Permanent Court of Inter- 
national Justice and its present-day successor, the International Court of 
Justice, or by ad hoc arbitration tribunals.* Indeed, his writings as a 


1 His editorship of the last four editions (the fifth, published in 1935, to the eighth, 
published in 1955) of Oppenheim’s classic International Law, a work which he pro- 
foundly transformed both in content and in spirit, is the best known and the most 
significant of his contributions to general international law. Lauterpacht’s only general 
work of his own is his course of lectures given at the Academy of International Law 
at The Hague under the title, ‘‘ Régles Générales du Droit de la Paix,’’ and published in 
62 Recueil des Cours 99 ff. (1937, IV). At his death he was working on a ninth 
edition of Oppenheim and on a comprehensive treatise of his own. He had also written 
a great number of notes, articles, essays, monographs and reports on many specific 
topics, some of which will be referred to in this article. In addition, he had been from 
the start editor of the Annual Digest and Reports of International Law Cases, known 
since 1950 as International Law Reports. It can be asserted without fear of contra- 
diction that this work of editorship, conducted as it was with painstaking thoroughness, 
gave him a keen insight into the working of the judicial process in concrete cases. 

2 Apart from his many notes and articles, his major works on these aspects are: 
Private Law Sources and Analogies of International Law (hereinafter cited as 
Analogies) (1927), to which must be added, for the sake of completeness, his important 
essay ‘‘Some Observations on the Problem of ‘Non Liquet’ and the Completeness of 
International Law,’’? Symbolae Verzijl 196 (1958) (hereinafter cited as ‘‘Non 
Liquet’’); The Function of Law in the International Community (1933) (hereinafter 
cited as Function) ; The Development of International Law by the Permanent Court of 
International Justice (hereinafter cited as Development (P.C.I.J.)) (1934), the osten- 
sibly revised edition of which, entitled The Development of International Law by the In- 
ternational Court (hereinafter cited as Development) (1958), is in fact an independent 
work, four times the length of the original. Lauterpacht’s most important contribution 
to the theory of international arbitral procedure was made in his capacity of member 
of the International Law Commission in the period 1952-1954. In 1953, as the Com- 
mission’s General Rapporteur, he was responsible for the Commission’s annual report 
to the General Assembly, which included a significant chapter on international arbitration 
procedure. Doc. A/2456, 1953 I.L.C. Yearbook (Vol. 2) 200 at p. 201; also in 48 
A.J.LL. Supp. 1 (1954). 
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whole display a rare preoccupation with the entire philosophy and the 
practical problems of the judicial settlement of international disputes, 
together with a deep understanding of its limitations and a satisfying 
freedom both from putting forward extravagant claims in its behalf and 
from purely theoretical speculations. 

At the same time it has to be noted that Lauterpacht’s practical experi- 
ence of international litigation—indeed of all litigation—was limited. In 
November, 1936, he was called to the Bar at Gray’s Inn; he became a 
King’s Counsel in 1949, and was elected a Master of the Bench of Gray’s 
Inn in 1955. His practice at the Bar was, however, sporadic and mainly 
of an advisory character—to governments and to others—in questions of 
international law.* He was twice a member of the United Kingdom Delega- 
tion in cases before the International Court—in the preliminary objection 
phase of the Corfu Channel case (1948) and in the interim measures of 
protection phase of the Anglo-Iranian Oil Co. case (1951). He had ap- 
peared as counsel in several international or quasi-international arbitra- 
tions, but, as far as this writer has been able to ascertain, never himself 
acted as arbitrator in an international case. Yet it may fairly be stated 
that, of all members of either the Permanent Court or the present Court, 
Lauterpacht was probably the one who, prior to his translation to The 
Hague, had the most studied in depth the fundamental problems of con- 
temporary international litigation, and had done so within the context 
of a new, and generally satisfying, underlying philosophy of contemporary 
international law in which—and this is the really significant thing to 
notice—the existence of a permanent international tribunal was a definite 
factor, and always had been since his student days. The confrontation 
of a man having such a background with the realities which face the 
international judge is thus of necessity a matter of great interest. 

That this confrontation was very concrete, and not devoid of polemics 
and of tension, but on the whole fruitful to the cause of international law 
and to Lauterpacht’s already high reputation, may be seen from the pages 
of the International Court’s Reports during the five years (1955-1959) 
of his effective incumbency. During that period the Court delivered seven 
judgments,* three advisory opinions,® and one order indicating interim 


8Sir Gerald Fitzmaurice, ‘‘In Memoriam Master Sir Hersch Lauterpacht, Q.C., 
F.B.A.,’’ in Graya, No. 52 (1960), p. 113. 

4In the following cases: Nottebohm (Second Phase), [1955] I.C.J. Rep. 4, 49 
A.J.L.L. 396 (1955) ; Norwegian Loans, [1957] I.C.J. Rep. 9, 51 A.J.L.L. 777 (1957); 
Right of Passage (Preliminary Objections), [1957] I.C.J. Rep. 125, 52 AJ.I.L. 326 
(1958); Guardianship Convention of 1902, [1958] I.C.J. Rep. 55, 53 A.J.I.L. 436 
(1959) ; Interhandel (Preliminary Objections), [1959] I.C.J. Rep. 6, 53 A.J.I.L. 671 
(1959); Aerial Incident of 27 July 1955, [1959] IL.C.J. Rep. 127, 53 A.J.I.L. 923 
(1959); and Frontier Land, [1959] L.C.J. Rep. 209, 53 A.J.I.L. 937 (1959). 

5In the following cases: Voting Procedure on South-West Africa, [1955] 1.C.J. Rep. 
67, 49 A.J.I.L. 565 (1955); Hearings of Petitioners on South-West Africa, [1956] 
I.C.J. Rep. 23, 50 AJ.I.L. 954 (1956); I.L.0. Administrative Tribunal, [1956] 
L.C.J. Rep. 77, 51 A.J.I.L. 400 (1957). 


1961] LAUTERPACHT’S CONCEPT OF TASK OF INTERNATIONAL JUDGE 827 


measures of protection. He did not participate in the Nottebohm case, 
having previously advised one of the parties. Out of the ten decisions 
in which he participated, he voted with the majority in seven cases, ap- 
pending, however, a separate opinion of his own on five occasions." He 
voted with the minority in three instances (all of which occurred in 1959), 
writing one dissenting opinion of his own,’ one joint dissenting opinion 
together with two of his colleagues,® and one declaration of dissent.*° These 
opinions occupy a total of 108 pages in the Court’s Reports as compared 
with the 147 pages taken by the parallel decisions of the Court itself 
(including their formal parts). It is believed that this persistent and 
intense questioning of the reasons and methods adopted by the majority 
exceeds anything previously experienced in the history of either Court, 
including that of the great dissenter of the Permanent Court, the late 
Judge Anzilotti.™ 

In order to be able to evaluate the mutual impact of Lauterpacht and 
the Court, one must bear in mind the necessarily spasmodic character of 
the judicial function, especially in the short period of five operative years. 
However, in Lauterpacht’s case this is partly mitigated by the fact that 
the cases in which he participated fell into several clear-cut divisions and 
this, by chance, enabled him to develop, present and apply his views with 
rather more system than might otherwise have been the case. The two Ad- 
visory Opinions on South-West Africa both related to the same general topic, 
the effect of the dissolution of the League of Nations and the establish- 
ment of the United Nations on the international supervision of territories 
placed under League Mandate, and the consequences of South Africa’s 
refusal to continue implementing the Mandate for South-West Africa. 
Questions of the Court’s jurisdiction were raised in five of the cases: in 
four of them the compulsory jurisdiction (including three which were 
concerned with the so-called automatic reservation)'? and in one the 


¢Interhandel case (Interim Measures), [1957] I.C.J. Rep. 105; 52 A.J.I.L. 320 
(1958). 

7In the following cases: Voting Procedure, [1955] I.C.J. Rep. 90-123; Hearings of 
Petitioners, [1956] ibid. 35-59; I.L.0. Administrative Tribunal; Norwegian Loans, 
[1957] ibid. 34-66; Interhandel (Interim Measures), ibid. 117-120; Right of Passage 
(Preliminary Objections); Guardianship Convention, [1958] ibid. 79-101. The two 
occasions on which he was content with the majority opinion as it stood were the 
I.L.O, Administrative Tribunal and the Right of Passage (Preliminary Objections) cases, 
from which it may be assumed that he was successful in having his views reflected in 
the majority opinion: Cf. the quotation from Development on p. 834 below. 

8Interhandel case (Preliminary Objections), [1959] I.C.J. Rep. 95-122. 

® Aerial Incident of 27 July 1955 case, ibid. 156-194. His other colleagues were 
Judges Wellington Koo and Sir Perey Spender. It is believed that Lauterpacht was 
the principal architect of that opinion, which bears all the hallmarks of his scholarship 
(though not of his alone). 

10 Frontier Land case, ibid. 230-232. 

11The Anzilotti experience may be briefly summarized. During his incumbency, 
between 1922 and 1939, he participated in approximately 60 substantive decisions of the 
Permanent Court, voting with the majority on 45 occasions, and appending 15 separate 
or dissenting opinions. 
12On this reservation see pp. 844 ff. below. 
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advisory competence. Nearly all the cases raised, at least in Lauterpacht’s 
mind, important issues of interpretation—of treaties and of other instru- 
ments (a matter on which he had also written considerably prior to his 
election to the Court).2* Two aspects of his work as judge are of tran- 
scendental importance: his observations relating to the whole problem of 
the international supervision of the mandated territories, and particularly 
what he had to say on the powers of the General Assembly, and his 
trenchant criticisms, pressed home with relentless vigor, of the automatic 
reservation. Both aspects are intimately related to his concept of the 
nature of the task of the international judge, and as such will be discussed 
in greater detail later.‘* 

Over the years, Lauterpacht had developed a number of characteristics 
which may be regarded as typical, being found in all his writings, and 
ultimately in his opinions at The Hague—the latter possibly the most 
difficult form of legal composition. A word must therefore first be said 
on that aspect. 

First, all his work for the law is marked with a deep philosophical 
attribute which was enunciated with exemplary clarity as far back as in 
1927, and to which he adhered continuously : 


An ever-growing body of international legal opinion . . . has been 
engaged during the past half-century in impressing upon the mind of 
the student and the statesman what the author believes to be a true 
and beneficent notion, namely, that behind the personified institu- 
tions called States there are in every case individual human beings 
to whom the precepts of international law are addressed. Thus inter- 
preted, the exalted conception of the father of international law and 
of other publicists of the classical period which regarded nations as 
moral individuals respectu totius generis humani, is still an ideal 
worthy of pursuance.’® 


And in 1950: 


. . . to assert that duties prescribed by international law are binding 
upon the impersonal entity of States as distinguished from the indi- 
viduals who compose them and who act on their behalf is to open 
the door wide for the acceptance, in relation to States, of standards 
of morality different from those applying among individuals. Experi- 


13‘*Les Travaux Préparatoires et 1’Interprétation des Traités,’’ 48 Hague Academy 
Recueil des Cours 713 (1934, II); ‘‘Restrictive Interpretation and the Principle of 
Effectiveness in the Interpretation of Treaties,’’ 26 Brit. Yr. Bk. of Int. Law 48 (1949) ; 
Report on the Interpretation of Treaties, 43 Institut de Droit International, Annuaire 
377 (1950, I) ; two Reports on the Law of Treaties, 1953 I.L.C. Yearbook (Vol. 2) 90, 
and 1954 ibid. (Vol. 2) 123 (U.N. Does. A/CN.4/63 and A/CN.4/87). 

It is not proposed in this article to consider specifically Lauterpacht’s judicial tech- 
niques in the matter of interpretation or his observations on that aspect of the law. 
Reference may be made inter alia to [1955] I.C.J. Rep. 93-98; [1956] ibid. 44-49 
and passim; [1958] ibid. 80 ff.; [1959] ibid. 158 ff.; and see other instances cited 
herein. 

14 See pp. 836 ff. below (mandated territories) and 844 ff. (automatic reservation). 
15 Analogies. 305. 
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ence has shown that ‘‘different’’ standards mean, in this connexion, 
standards which are lower and less exacting.*® 


This approach is coupled with his consistent and persistent attack on ex- 
treme positivism, a characteristic feature of a great deal of legal writing 
during the 19th and early 20th centuries, which placed the will of the 
sovereign states as the supreme—indeed exclusive—determinant of the 
rules of international law, and led to ‘‘the uncompromising tendency which 
isolates international law from any outside influence, which obstructs the 
task of interpretation and the attempts at consciously developing inter- 
national law, and which not infrequently goes the length of disregarding 
the practice of States if the latter happens to run counter to positivist 
formulas.’’?7 The positive factor of the emphasis on the individual, and 
the negative factor of this denial of positivism,” are the pivots of what 
is frequently called the Neo-Grotian school of natural law, of which 
Lauterpacht may legitimately be regarded as the most prominent and the 
most articulate representative.’ While this is not the appropriate place 
to enter into a fuller analysis of the teachings of that school of law (which, 
it may be added, has had a most profound impact upon the whole doctrine 
of contemporary international law, and on the practice of states), it is 
believed that the passages which have been cited are sufficient to indicate 
the nature of Lauterpacht’s starting point, and the ideal which he set 
himself in all his legal writings, including his individual opinions. 
Secondly, Lauterpacht brought to bear upon the problems with which 
he was faced a truly encyclopedic knowledge of the law and of the main 
trends of political theory and of national and international diplomatic 
history and practice, the highest standards of meticulous scholarship, a 
keen sense of legal values and concepts, a never-ceasing restlessness of the 
mind, and the humility (expressed both in continuous self-questioning, 
and in an innate courtesy), though not necessarily meekness and, even less, 
timidity, of the true scholar. All this was to reappear in his work at 
The Hague. And if, thanks to his primary devotion to the academic 


16 International Law and Human Rights 5 (1950). The problem of the relation 
between strict law and the moral position also exercised him in ‘‘ Non Liquet’’ as well 
as in his opinions. This aspect of Lauterpacht’s philosophy also provided the motive 
force for his edvanced thinking in two other distinct, but related, spheres of con- 
temporary international law, namely, the protection of human rights, and the punish- 
ment of the individual for violations of international law, and particularly in respect 
to what has since come to be known as the ‘‘crime against humanity.’’ 

17 Analogies x. 

18 “*Tt is necessary to point out ... that when referring . . . to modern positivism, 
the author in no way alludes to that legitimate aspiration of the science of international 
law which regards custom and treaties as the primary sources, whose authority, so far 
as existing law is concerned, is higher than any conflicting rule of natural law or 
morality.’’ Ibid. 

19See, in this connection, Lauterpacht’s major study on Grotius, ‘‘The Grotian 
Tradition in International Law,’’ 23 Brit. Yr. Bk. of Int. Law 1 (1946). Lauter- 
pacht’s natural law is not to be confused with the traditional law of nature. Cf. 
Function 209, and the reference to the ‘ ‘vagueness of the law of nature’’ in [1958] 
L.C.J. Rep. at 94. 
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branch of the law, he had been personally to some extent insulated from 
the asperities and disappointments (and satisfactions) of the diplomatic 
world (into which he was pitch-forked only with his election to the 
International Law Commission in 1952) in which, in the main, interna- 
tional law operates, especially in its day-to-day manifestations, some of 
his writings show a remarkably keen insight into the real processes of 
national and international diplomacy, and into the real, as opposed to the 
theoretical, relations between law and diplomacy.”® This, too, was to 
become apparent in his work as a judge. 

Thirdly, as seen, several of Lauterpacht’s major works dealt with funda- 
mental problems posed by the existence and operation of the International 
Court ** itself, and attention must therefore be called to their main features 
as far as is relevant to the subject of this essay. 

However, before doing so, a preliminary observation is required. As 
can be seen from the literature cited on page 825 above, although all these 
works were written when the International Court was a fact and a going 
concern, most of his major works on the subject were written during the 
interwar period, under the regime of the Permanent Court of International 
Justice and the League of Nations, that is, in a period in which the 
organized international society, and more particularly the international 
judicial community, were relatively homogeneous. That homogeneity also 
was reflected in the composition of the Court, from the point of view of 
the representation of the principal legal systems of the world (Statute, 
Article 9). It was under the impression of that type of international 
organization, under the impact of that international society, that, in the 
formative period of his intellectual life, his views were largely formed. 
Today the international society is radically different, and the relative 
homogeneity of the Court largely vanished,?* and while, as, for instance, 
his opinion in the Voting Procedure case illustrates,2* he was well aware 
of the institutional differences between the League of Nations and the 
United Nations, it is not so clear that he was fully reconciled to the socio- 
logical and psychological differences for which the institutional changes 
are merely a screen. While his eternal restlessness of mind, to which 
allusion has already been made, endowed him with a great measure of 
intellectual self-adaptability, comparison, for instance, of the two ‘‘edi- 


20 Two instances of this may be given. The first is his monograph on Recognition 
in International Law (1948) which, while controversial, displays a marked ability to 
work through masses of official documents, many of them unpublished, with the 
accuracy of a scientist. The second is his outstanding essay, ‘‘Codification and De- 
velopment of International Law,’’ 49 A.J.I.L. 16 (1955) (consummating his experience 
as a member of the International Law Commission). 

21 Save where the context otherwise requires, the term ‘‘International Court’’ in this 
article refers equally to the Permanent Court of International Justice and to the Inter- 
national Court of Justice. Lauterpacht, too, was inclined to use the same expression 
generically, though there is an element of inaccuracy about that usage which may, at 
times, be misleading. 

22 Rosenne, The International Court of Justice 140-141 (1957). 
28 [1955] I.C.J. Rep. 67, particularly from p. 114 onwards. 
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tions’’ of Development does not warrant any assumption that he was 
prepared to recognize any change in the character of the present Court 
in comparison with that of its predecessor, or in the character of the inter- 
national community today in comparison with that of the interwar period. 
It is possible—we would not like to put it any higher than that—that it 
was only towards the end of his judgeship that the full implications of 
these changes became apparent to him: at all events it is a matter to be 
noted that it was only in his last year of service that he found himself 
in consistent opposition not only to the methods and reasoning of the 
Court (in fact he had been in that situation virtually all the time), but 
also to its conclusions. However, little or no reflection of this aspect 
appears overtly in his later writings and opinions (except, perhaps, in 
guarded form in his essay on codification and development already cited). 
As will be seen later, what is found in Lauterpacht’s work as judge is 
a firm attempt to put into practice certain of the ideas which he had 
advanced in his writings, without too much regard being paid to the 
changed conditions. 

Such is the background for an understanding of the development of 
Lauterpacht’s views on the nature of the judicial function, both before 
and after he became a member of the ‘‘principal judicial organ’’ of the 
United Nations. 

The first work was Analogies, a pioneer examination of the ‘‘general 
principles of law recognized by civilized nations’’ referred to in Article 
38(1)(ce) of the Statute of the Court. Written at a time when there 
was still little jurisprudence and little practical experience of the work- 
ings of the Hague Court, this commentary on that provision of the 
Statute was perforce based for the most part on the precedents of state 
practice and on international arbitration rather than on international 
adjudication properly so-called. It dealt with the vexed question (so 
troublesome to theorists but possibly less bothersome to the practitioner) 
of the extent to which recourse may legitimately be had by the international 
lawyer to the resources of private law analogies in the event that the rules 
of positive international law do not provide him with a clear reply; 
and the answer reached was that such recourse was frequent both in 
state practice and in that of arbitral tribunals. This work was the founda- 
tion for Lauterpacht’s firmly held view of the ‘‘completeness’’ of inter- 
national law, in the sense that intrinsically it is capable of providing a 
legal answer to every problem set before it.” 

Although no question of non liquet arose in the Court during Lauter- 
pacht’s incumbency, he did, it seems, have occasion to apply his own 
teachings in the matter. For example, he several times stresses that 
inherent difficulties of the case,2* or vagueness,2* or inconvenience,2" or 


*4For further elaboration see Function 51-135; Development 158-172; and ‘‘Non 
Liquet.’? 

25 [1955] I.C.J. Rep. 108; [1956] ibid. 92; [1958] ibid. 89. 

26 [1958] ibid. 94. 27 [1959] ibid. 102. 
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the invidious nature of the task of investigating certain facts,”* are no 
grounds for postponing the performance of the judicial task. He makes 
quite frequent use of municipal law, not so much by way of direct 
analogy, although this is not absent,?® as for establishing the existence 
of a general practice, e.g., where there is uniformity, or substantial uni- 
formity, in the provisions of the different domestic legal systems.*° On at 
least one occasion he was explicit in his justification for such recourse. 
Discussing the problem of the severability of an invalid condition from 
the remainder of the instrument, he wrote: ‘‘International practice on 
the subject is not sufficiently abundant to permit a confident attempt at 
generalization and some help may justifiably be sought in applicable 
general principles of law as developed in municipal law.’’** He also 
showed an interesting tendency to equate general principles with ‘‘common 
sense.’’ 8? 

The second work, and in some respects the most imaginative and the 
most influential, was Function. An expansion of earlier and more tenta- 
tive works,® this magisterial treatise was devoted to an examination of 
the widely accepted proposition that international disputes are inherently 
divisible into two categories, today known as ‘‘justiciable’’ and ‘‘non- 
justiciable,’’ only the former being suitable for settlement by application 
of existing law, and more particularly through the employment of inter- 
national arbitration or judicial machinery. From this starting point the 
book expanded considerably and became a comprehensive examination not 
only of relevant aspects of legal and political theory but also of diplomatic 
history, so that it partakes at one and the same time of a philosophical 
and a practical character. Mincing no words, Lauterpacht laid bare the 
fundamental truth, which too many politicians and international lawyers 
had succeeded in keeping concealed, that it is ‘‘not the nature of an 
individual dispute which makes it unfit for judicial settlement, but the 
unwillingness of a State to have it settled by the application of law.’’™ 
He was not slow in pointing out the illusory character of the various treaties 
for arbitration and judicial settlement which purported to be based on 
that distinction, insofar as they left the extent of the ‘‘obligation’’ to 
the subjective will of one or both of the parties at the time. the dispute 
arose—a forerunner, in almost identical language, of things he was later 
to say at The Hague.** That these were not mere abstract speculations, 


28 [1958] ibid. 100. 29 [1957] ibid. 46, 49, 56-57. 

80 [1958] ibid. 84, 92: but for the contrary process, of drawing conclusions from the 
absence of such uniformity, see [1957] ibid. 40. 

81 Ibid. 56. 

82 [1956] I.C.J. Rep. 47, 55; [1957] ibid. 50; [1959] ibid. 116. 

88‘*The Doctrine of Non-Justiciable Disputes in International Law,’’ 8 Economica 
277 (1928); ‘‘La Théorie des Différends Non-Justiciables en Droit International,’’ 34 
Hague Academy Recueil des Cours 499 (1930, IV). 

84 Function 369. Actually, the present writer believes that this itself is only a 
partial definition, and that other, extra-legal, reasons may exist to establish the non- 
justiciability of a given dispute or situation. 
35 Op. cit. 354-355. And see below, p. 850. 
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but were grounded in a shrewd appreciation of the political realities 
attending international litigation, is illustrated by a remarkable passage 
in Function describing the political background of the protracted litigation 
between Poland and Germany, and of that between Greece and the United 
Kingdom over the Mavrommatis Concessions, both of which so occupied 
the Permanent Court at that time.** As indeed will be seen later, several 
of Lauterpacht’s opinions at The Hague have as their distinctive feature 
the attempt to elucidate the relevant legal questions in the light of the 
political background which led to the issue being brought before the Court. 

The importance of those two works lies in their examination of various 
social phenomena—the completeness of the law, the function of law, the 
philosophy of law, and the place of law in social theory and so on. In the 
two editions of Development, Lauterpacht set out to do for the Interna- 
tional Court what Justice Cardozo had done in another sphere, in The 
Nature of the Judicial Process (1928), to present a systematic account 
of the general tendencies and methods of the Court and the more general 
aspects of the judicial method and function in the International Court. 
The interest of this work, for present purposes, is that, whereas the previous 
two contain much discussion of the réle and function of the International 
Court, here is an attempt to formulate the duties of the international 
Judge. It is in Development that we may hope to find the real key to 
Lauterpacht’s concept of the function of the international judge, before he 
became one himself.” 

The book itself is for the most part devoted to a painstaking analytical 
description of the manner in which the Court operates. Taking for granted 
the Court’s primary function to administer justice based on law,** the 
book has running through it a theme which is often assumed but not so 
often fully articulated, namely, that the Court, and that ultimately means 
its individual members, has a réle to play, amounting to a duty, in the 
development of the law, which he regarded as one of the most important 
conditions of the continued successful functioning and jurisdiction of in- 
ternational tribunals.*® This concept leads the learned author towards a 
specially emphatic formulation of this aspect of the task of the judges of 
the International Court, which is summarized in his expression ‘‘the ex- 
haustiveness of judicial reasoning.’’ *° 

This concept of the duty of the Court led to two other conclusions of 
interest to the subject of this essay. The first related to the place, in the 


86 Op. cit. 155-156. 
87 The preface to Development is dated Jan. 1, 1957, and it states that the manuscript 
was ‘‘almost complete’’ when, at the end of 1954, the author was elected one of the 
Judges. There are indications that some passages of the book do incorporate views 
which Lauterpacht formed under the impact of his experiences as Judge, though having 
before us also the text of the earlier edition, in which many similar ideas and passages 
appear, we must be careful not to exaggerate any element of pleading pro domo suo 
in Development. 
88 Cf. [1959] L.C.J. Rep. 191. 
39 Development 6-7; similarly in Development (P.C.I.J.) 3-4. 
“ Development (P.C.I.J.) 18, 21; and Development 39-40. 
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practice of the International Court, of individual opinions, whether separate 
or dissenting opinions; and the second related to the division of labor 
between the Court itself and publicists, insofar as concerns the develop- 
ment of the law. 

On the first aspect, Lauterpacht realized that judges who subscribe 
to the pronouncement as a whole cannot always hope to find in the final 
decision an exact approximation to all their individual views. ‘‘ These 
can properly be given expression through Separate Opinions.’’** He 
regarded the right of each judge to deliver a separate opinion (Statute, 
Article 57) as making a beneficent contribution to the development of 
the law and the authority of international justice, provided, of course, 
that it was employed with moderation and restraint.** He pointed out 
that a judicial dissent is not only an appeal to enlightened and informed 
legal opinion but also an indirect stimulus to the maximum effort of which 
a tribunal is capable. At the same time he warned against allowing 
separate or dissenting opinions to impair the effort, which ought to be sus- 
tained and deliberate, to arrive at a common view of the Court, although 
he was naturally not prepared to concur in the suggestion that such 
opinions were no more than a confession of failure to convince the 
majority. He accepted the premise that there ought to be exhausted 
the reasonable possibilities of bringing about a collective expression of 
views by the Court as an institution instead of allowing its activity to 
assume the complexion of a series of essays by individual judges.** 

Those statements show that when he was a member of the Court, 
Lauterpacht did not dissent for its own sake, and was fully alive to the 
responsibility of a judge who takes it upon himself to append a statement 
of his individual opinion in any case. This philosophy may also explain 
why at times he made a point of clarifying why he considered himself to 
be under a duty to give expression to his individual views,** or why he 
preferred a separate to a dissenting opinion.*® 

On the second aspect, the division of labor, insofar as it relates to the 
development of the law, between the Court and the writers, Lauterpacht 
was less emphatic. For him this problem arose out of the question: How 
far should the Court go, in deciding a concrete issue before it, not only 
in acting on legal principles but in stating those principles, in specifying 
the broader legal principle underlying the rule actually applied? While 
not denying that the Court should express itself in that way, he was also not 
prepared to exclude the view ‘‘that the systematic generalisation of the 
rules applied by it [the Court] or of its decisions not accompanied by 4 


41 Development 66. Italics supplied. 

42 Op. cit. It may be noted that Lauterpacht also strongly advocated the inclusion 
of dissenting opinions in the reports of the International Law Commission. See his 
proposal in Doc. A/CN.4/L.43 and discussion at the Commission’s 195th meeting. 
1953 I.L.C. Yearbook (Vol. 1) 66. 

43 Development 69-70. 

44 Thus: [1955] L.C.J. Rep. 90; [1956] ibid. 35; [1957] ibid. 34. 

45 Thus: [1957] ibid. 66. 
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statement of the underlying rules is the function of writers... .’’ * 


It does seem, however, that on balance Lauterpacht was in favor of this 
task being undertaken by the judges, and it explains why in his work as 
judge he was always careful to expatiate on the underlying principles 
which he considered to be applicable,*’ including general principles of law 
within the meaning of Article 38(1)(c) of the Statute.*® 

Although the books here discussed were written over a period of some 
nearly thirty years, in the course of which their author was not afraid 
to modify his views, though not his basic doctrine, in the light of further 
reflection and experience, they appear to constitute an intellectual entity 
in the sense that together they provide a comprehensive theory for the 
satisfactory functioning of a permanent International Court. This theory 
contains three principal elements. The first is the completeness of the 
substantive law in the sense that, if the primary sources of positive law are 
insufficient, there is inherent in the quality of international law a vast 
reservoir of general legal principles which the international lawyer is 
bound to apply as part of the legal discipline, with the corollary of the 
prohibition on a finding of non liquet. The second is the impossibility of a 
scientific and a priori legal distinction between justiciable and non- 
justiciable disputes, so that an obligation—and that means a legal obliga- 
tion—to submit disputes to judicial settlement or arbitration prima facie 
means what it says, otherwise it is not an obligation (whatever else it 
might be), and the Court, as a court of law, therefore cannot give effect 
to it. The third is that it is the duty of the international judge not 
merely to reach his decision in application of existing law (as Lauterpacht 
conceived it), but also, in so doing, conscientiously to further the develop- 
ment of international law; for which purposes the international judge is 
under the duty of exercising the right, granted him by the Statute of the 
Court, to give expression to his individual views as and when necessary. 

Lauterpacht’s all too brief career on the Bench is distinguished by his 
persistent efforts to translate these precepts into practice. 


It goes without saying that the typical characteristics of all Lauter- 
pacht’s writings, as already mentioned, are equally prominent in his 
opinions as Judge, and it would be laboring the point unnecessarily to 
give too much here by way of illustration. His own high and meticulous 
standards of scholarship impress their stamp on his every page, and 
thanks to them (and doubtless to years of habit), perusal of Lauterpacht’s 
opinions in the light of the pleadings shows as a particular feature of 
his judicial work that he never relied exclusively on the material laid 
before the Court by the parties, but undertook his own researches,*® an 
operation for which he was eminently equipped, thanks to his extremely 


46 Development 83, and see p. 89. 
47 For instances, see: [1955] I.C.J. Rep. 99-100, 104-105, 108-109, 110, 116, 122; 
[1956] ibid. 40, 44-49, 55-56; [1957] ibid. 35, 44, 46, 49, 58, 118; [1958] ibid. 83, 
91 ff.; [1959] ibid. 104, 106, 114, 116, 120, 168, 173, 175, 187, 189. 
48 See p. 832 above. 
4° For an instance, see [1955] I.C.J. Rep. 102. 
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wide knowledge of the source material of contemporary international law. 
This feature is prominent in all his opinions, and it gives them a quality 
and a value all their own; and being in this way a general feature of 
his work, it would be invidious to single out any one as being especially 
noteworthy. Nevertheless, many will recognize the dissenting opinion in 
the Interhandel case (Preliminary Objections), particularly where ex- 
amining the roots of United States policy regarding international arbitra- 
tion in an effort to come to grips with the motivating force for the Connally 
amendment introducing the automatic reservation into the compulsory 
jurisdiction,”° as a superb piece of research and stark in the conviction 
it carries. His characteristic restlessness and humility find an outlet in 
expressions of hesitancy," in the thoroughness with which he tests his 
views in the light of contradictory theories,®* in his readiness to modify 
his own position in the light of further argument (including, doubtless, dis- 
cussion in the Council Chamber),** and in his courtesy in polemics. He 
was also fully alive to the implications of his own teachings in the matter 
of judicial caution. 

Those, however, are essentially indications of Lauterpacht’s techniques, 
the warp around which he was to weave his particular conception of the 
way in which the international judge ought to discharge his functions. 
Lauterpacht was able to develop his ideas of the function of the Court 
in concrete fashion primarily in his first three individual opinions— 
those delivered in the Voting Procedure and Hearings of Petitioners cases, 
both advisory opinions, and in the Norwegian Loans case between France 
and Norway. Although the differentiation between an advisory and a 
contentious case is one both of form and of substance, it is possible that 
Lauterpacht was not prepared to recognize that substantive consequences, 
at least insofar as concerns the nature of the Court’s function of deciding, 
and certainly not insofar as relates to the reasoning, flowed from those 
differences. 

The background of the two advisory opinions relating to South-West 
Africa is similar. In an Advisory Opinion rendered on July 11, 1950," 


50 [1959] ibid. 107 ff. See further on this, p. 850 below. 

51 See, for instance, [1955] I.C.J. Rep. 105, 122; [1957] ibid. 39-41; [1959] ibid. 164. 

52 See, for instance, [1955] ibid. 122; [1956] ibid. 52; [1957] ibid. 47-48, 51-55; 
[1959] ibid. 179, 188. 

53 Thus, referring in 1957 to a view he had expressed in 1953 in his First Report on 
the Law of Treaties (A/CN.4/63) submitted to the International Law Commission, 
he said with disarming frankness: ‘‘In the light of further study of this question in 
connection with the present case, I do not feel it possible to adhere to that view.’’ 
Norwegian Loans case, at 52. In the Preface to Development he wrote (at p. xiv): 
‘‘Clearly, any views expressed here are liable to change in the light of further study, 
reflection, or argument.’’ (Italics supplied.) On p. 25 of the same work is a useful 
warning against the habit of referring to previous expressions of opinion by adjudicating 
judges themselves, since these may undergo a change ‘‘in the light of the argument 

. or of the deliberations of the Court.’’ 

54 [1956] I.C.J. Rep. 57; [1959] ibid. 111. For a warning against an excess of judicial 
caution, see [1955] ibid. 105. 

55 [1950] I.C.J. Rep. 128; 44 A.J.I.L. 757 (1950). 
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the Court had held, inter alia, that the Mandate was still in force, but 
that, consequent upon the dissolution of the League of Nations, the super- 
visory functions previously exercised by the Council of the League should 
henceforth be exercised by the General Assembly of the United Nations, 
subject to the condition, however, that the degree of supervision should 
not exceed that which applied under the Mandates system and should 
conform as far as possible to the procedure followed in that respect by the 
Council of the League. Attempts by the General Assembly to implement 
that Advisory Opinion had encountered the opposition of the Union of 
South Africa, partly on the ground that that condition was not being 
fulfilled, and after a while the General Assembly determined to go ahead 
despite that opposition. It established a Committee on South-West 
Africa, broadly analogous to the former Permanent Mandates Commission. 
In 1954 it adopted a series of special Rules of Procedure to govern its 
own dealing with questions relating to the mandated territory, including 
one which required a two-thirds majority for its own decisions on those 
questions. In the Voting Procedure case the Court was asked .whether 
that rule constituted a correct interpretation of the Advisory Opinion of 
1950, especially of that part of it which related to the degree of supervision. 
The question arose primarily from a contention advanced by South Africa 
and others that, since the unanimity rule applied in the Council of the 
League, the substitution for the unanimity rule of one requiring a two- 
thirds majority implied an excess in the degree of supervision. 

The Court had no difficulty in unanimously answering that question 
in the affirmative, but it did so in a remarkably short opinion in which, 
in effect, and without giving any consideration to the concrete circum- 
stances which prompted the request for the opinion, it stated that in 
1950 the Court had overlooked the question of voting procedure in the 
General Assembly; it refused to consider the contention relating to the 
former unanimity rule, and dealt with the matter exclusively as one of 
textual interpretation usual for the interpretation of treaties, and without 
giving any consideration to the question whether that was the appropriate 
way of interpreting an advisory opinion. 

Lauterpacht, who reached the same conclusion as the majority, was 
highly critical of the Court’s approach, and devoted a large part of his 
lengthy separate opinion to an examination of what he thought were the 
principal legal issues which ought to have found an answer in the Court’s 
opinion: but that criticism, in turn, he found to raise the more general 
question of the character of the function of the Court and the nature 
of its judicial pronouncements.** The key to his attitude lies in the 
view that it was essential, having regard both to the circumstances of 
the case and to the objects of the judicial function of the Court in general, 
that its opinion should contain an answer to the legal issues relevant to 
the case, especially when relied upon by Members of the General Assembly, 
including South Africa.** Among the circumstances which Lauterpacht 
considered relevant was that South Africa, as Mandatory, had put itself 


56 [1955] I.C.J. Rep. 90. 57 Ibid. 91. 
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in opposition to the repeatedly declared judgment of the United Nations, 
so that its conduct had been the object of wide disapproval: the principal 
legal arguments of a state in such a position must be considered in requisite 
detail. He also thought that he ought to examine various constitutional 
problems relating to the interpretation of the United Nations Charter, 
considering that the constitutional problem underlay a great deal of the 
debate in the General Assembly, and he did not feel at liberty to disregard 
an issue on account of any difficulties or complications inherent in it: 


The General Assembly has asked only one substantive question; 
that issue, and that issue only, is answered in the operative part of 
the unanimous Opinion of the Court. Clearly, in order to reply to 
that question, the Court is bound in the course of its reasoning to con- 
sider and answer a variety of legal questions. That is of the very 
essence of its judicial function which makes it possible for it to render 
Judgments and Opinions which carry conviction and clarify the law. 


Having regard to what he termed ‘‘the integrity of the function of in- 
terpretation,’’ he was not prepared to give countenance to ‘‘a method 
which by way of construction may result in a summary treatment or 
disregard of the principal issue before the Court.’’ Those considerations he 
believed to be in the highest interest of the authority of international 
justice, and they did not exclude the necessity of basing the opinion of 
the Court on, inter alia, a construction of the texts before it.** 

On that basis Lauterpacht proceeded to expound at some length the 
answers on the principal issues which he believed were relevant. But be- 
fore doing that he also found it necessary to criticize the manner in which 
the Court had interpreted the 1950 Advisory Opinion itself, especially 
insofar as it implied a lacuna in the earlier opinion in the matter of the 
voting procedure. He did not think it necessary for the Court to adopt an 
interpretation of the 1950 Opinion which would amount to saying that 
there, through an oversight, the Court had laid down mutually contra- 
dictory directives and reduced to meager proportions its substantive ruling 
on the principal aspects of the international status of the Territory.*® The 
principal legal questions which Lauterpacht then went on to consider 
were: 1. Did the rule of absolute unanimity obtain in the Council of the 
League acting as a supervisory organ of the Mandates system? 2. Has 
the General Assembly the power to proceed by a voting procedure other 
than that laid down in Article 18 of the Charter? 3. Do the decisions of 
the General Assembly possess the same legal force in the system of super- 
vision as the decisions of the Council of the League? Lauterpacht’s 
answers consist of comprehensive studies of these three issues, studies which 


58 Ibid. 92-93. 

59 Ibid. 93-98. Actually it is not quite clear why, in 1955, anyone need have assumed 
that the question of voting procedure was not in the minds of the Court in 1950. It 
is possible to understand Judge Read’s separate opinion in that case as precisely 
referring to the question of voting, as indicating that the question was discussed by the 
Judges in the Council Chamber. [1950] I.0.J. Rep. at 173. It is surprising that no 
reference was made in 1955 to Judge Read’s observation—not even by Judge Read 
himself! 
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in each case are based on a thorough examination both of relevant under- 
lying principles and of practice. On the first question he reached the 
conclusion that the rule of unanimity was not absolute in the Council of 
the League, and that the opposing vote of the mandatory state could not 
in all circumstances affect the required unanimity of the Council. On 
the second question he reached an affirmative answer, but this was, for him, 
not decisive of the case because of his answer to the third question. 
Here he found that there was no escape from the fact that decisions of 
the General Assembly ‘‘are of a legal potency lower than that implicit 
in Resolutions of the Council of the League.’’ That was decisive, and it 
meant that the substitution of a two-thirds for the former unanimity rule 
did not lead to a degree of supervision exceeding that in force under the 
Mandates system.®** Such was the powerful language of Lauterpacht’s 
début at The Hague. 

The practice of the League Council under the Mandates system had 
not included the grant of oral hearings to petitioners. Consequent upon 
the continued refusal of the South African Government to collaborate 
with the United Nations and with the Committee on South-West Africa, 
the question arose at the end of 1955 whether it would be consistent with 
the 1950 Opinion for the General Assembly to authorize the Committee 
on South-West Africa to grant oral hearings to petitioners, whether the 
introduction of that procedure would not lead to an excess in the degree of 
supervision. By eight votes to five the Court, in its 1956 Opinion on 
Hearings of Petitioners, answered that question in the affirmative. 
Lauterpacht was with the majority, despite certain reservations concerning 
the formulation of the operative part of the opinion, but once again he 
was critical of the method adopted by the majority in reaching its conclu- 
sion, which he thought was too general. Unlike the previous case (and 
this is possibly indicative that Lauterpacht’s criticisms of the judicial 
method in 1955 were not without effect), the Court here, although the 
question had been couched in apparently general terms, declined to accede 
to the suggestion of the minority that the reply, too, should be couched in 
general terms unrelated to the events and providing no answer to the 
difficulty which underlay the request for the opinion. Lauterpacht, of 
course, fully approved of this aspect: he was critical of the Court for not 
going far enough in concretizing the precise import of the question 
put to it. He wrote: 


It cannot be reasonably assumed that in framing its request the 
General Assembly intended no more than to obtain the confirmation 
of a proposition which has not been disputed and which is not in issue. 
The General Assembly could not have intended to confine the task of 
the Court to an academic exercise not requiring any notable display 
of judicial effort.... It is clear . . . that there is no warrant in 
the present case for extracting from the wording of the request for the 
Opinion . . . all possible element of generality and abstraction with 


60 [1955] I.C.J. Rep. 98-106. 61 Jbid. 106-114. 
62 Ibid. 114-122. 


840 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


the object of producing an answer which is entirely academic in 
character.®* 


It was this that led him to hold reservations on the formulation of the 
operative part of the opinion, which consisted of a simple affirmation of 
the question put. He did not think that the question could be accurately 
answered by way of a simple affirmative: such an answer did not meet 
the exigencies of the case, having regard to the specific situation which 
existed and which was not fully reflected in the resolution by which the 
Advisory Opinion was requested. ‘‘It is a matter of common experience 
that a mere affirmation or a mere denial of a question does not necessarily 
result in a close approximation to truth.’’®* At the same time he recog- 
nized that in principle it was undesirable that the request for an Advisory 
Opinion should, through excess of brevity, make it necessary for the Court 
to go outside the question as formulated; but the absence of the requisite 
degree of precision or elaboration in the wording of the request did not 
absolve the Court of the duty to give an effective and accurate answer 
in conformity with the true purpose of its advisory function.® 

On that basis Lauterpacht reached the formal conclusion—and it was 
only on this point that he could not subscribe to the majority opinion— 
that oral hearings should only be granted to petitioners whenever the 
Mandatory Government was withholding its collaboration from the United 
Nations in the implementation of the Mandate. The principal issue of 
substance which Lauterpacht discusses in this separate opinion is whether 
in fact the introduction of oral hearings would result in an excess in the 
degree of supervision beyond that applicable in the League of Nations. 
Were he answering that question in the abstract, he would have reached 
the conclusion that the degree of supervision was in excess: * but the 
circumstances, and above all the non-cooperation of the Mandatory Gov- 
ernment, justified the introduction of new and appropriate methods by 
which the General Assembly could assure for itself the necessary informa- 
tion indispensable for the proper working of the system of supervision of 
the Territory. From this he asked himself the question—which he defined 
as ‘‘the principal question before the Court’’—Is the need for oral hearings 
real? If permitted, would they in the concrete situation contribute to 
exceeding the total degree of supervision? ** Those questions he answered, 
the first in the affirmative and the second in the negative, but that did not 
dispose of the matter for him, since ‘‘there remains the question whether, 
assuming that there has been created a gap in the system of supervision 
and that oral hearings may be instrumental to some extent in filling that 
gap, the consistency of oral hearings with the Opinion of 11 July 1950 can 
be ascertained by way of judicial interpretation or whether it can only be 
decreed, by way of legislative change, by the General Assembly.’’ He 
answered that question in the affirmative, explaining that the Court is 
entitled to interpret the instrument as continuing in validity and as fully 

63 [1956] I.C.J. Rep. 36. 64 Ibid. 37. 


65 Ibid. 38. 66 Ibid. 39-43. 
67 Ibid. 44-52. 


1961] LAUTERPACHT’S CONCEPT OF TASK OF INTERNATIONAL JUDGE 841 


applicable subject to reasonable readjustments calculated to maintain the 
effectiveness, though no more than that, of the major purpose of the 
instrument, and he carefully explained that this was not an instance of 
judicial legislation. 

The nature of the judicial function thus adumbrated may be sum- 
marized as requiring the Court to seek out the underlying issues which 
prompted the putting of the question to the Court, whether or not those 
underlying issues are reflected, or fully reflected, in the formal document 
by which the question was so put. Lauterpacht then proceeded to apply 
the same principle to his duty as judge in deciding a contentious case, the 
final submissions of the parties here taking the place of the request for 
the Advisory Opinion as the formal statement of the issues to be decided 
in the operative part of the judgment. 

The origins of the Norwegian Loans case are to be found in a series of 
international loans floated by Norway at the end of the previous century 
on various foreign markets, including the French market. The bonds 
contained a gold clause. During the financial instability brought on by 
the first World War the Norwegian authorities alternatively suspended and 
resumed the convertibility of notes, and in the financial crisis of 1931 the 
convertibility was again suspended, and is still in force. Diplomatic corre- 
spondence claiming fulfillment of the gold clause proceeded between the 
two countries from 1925 onwards, in the course of which Norway rejected 
all proposals to submit the dispute to arbitration or adjudication, claiming 
that the matter was within her exclusive competence. Finally France in- 
stituted proceedings in the International Court in reliance on the com- 
pulsory jurisdiction, the French acceptance of that jurisdiction then in 
force (dated March 1, 1949) containing an automatic reservation similar to, 
though not identical with, that appearing in the United States declaration 
of 1946. Against that application Norway filed a number of preliminary 
objections, but by agreement between the parties the decision on them 
was adjourned to the merits, so that when the Court came to decide the 
preliminary objections the case had been fully pleaded. One of the pre- 
liminary objections claimed that the subject of the dispute was within the 
exclusive domestic jurisdiction of Norway: in addition, Norway relied on 
the automatic reservation clause of the French declaration, which it in- 
voked on the basis of reciprocity, but it did so in a tentative and reticent 
manner, as an alternative or subsidiary argument on this point. Another 
objection argued that the claim was inadmissible on the ground that the 
French bondholders had not previously exhausted the local remedies. In 
its Judgment of July 6, 1957, the Court, by 12 votes to three, found that 
it was without jurisdiction. It reached this finding by exclusive reference 
to the invocation of the automatic reservation by Norway, and while 
recognizing the subsidiary character of that plea by Norway, justified 
itself on the ground that ‘‘the Court is free to base its decision [with re- 


68 Ibid. 55-59. Earlier, on p. 45, he was of opinion that it was an essential function 
of a judicial tribunal to resolve the conflict which had arisen, which could not be 
deferred to a political or legislative body. 
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gard to its jurisdiction or competence which had been challenged] on the 
ground which in its judgment is more direct and conclusive.’’® At the 
same time the Court explained that it need not examine the question, much 
contested in the literature (but not raised by the parties in the present 
case), of the validity of the automatic reservation or of a declaration con- 
taining one, and that it was giving effect to the reservation, recognized by 
both parties, as it stood and without prejudging the question.” 

Lauterpacht agreed with the majority that the Court lacked jurisdiction, 
but once again he reached his conclusion by widely differing means. His 
fundamental reason was that because of the automatic reservation the 
French declaration could not be regarded as an acceptance of the compul- 
sory jurisdiction, and for that reason the Court lacked all jurisdiction. 
But apart from that, and on the assumption that the French declaration 
was a valid acceptance of jurisdiction, he thought that the question of 
jurisdiction must be decided by reference to what he termed ‘‘substantive 
Preliminary Objections advanced by the defendant Government’’ rather 
than by reference to a subsidiary objection. The first part of his separate 
opinion is devoted to that aspect: the second, and major, part of it ex- 
amines the validity of the French declaration itself. Lauterpacht’s atti- 
tude on that question will be discussed later in this article.” 

The following passage illustrates Lauterpacht’s approach to the nature 
of the Court’s task in this type of case: 


It seems a sound principle of judicial procedure that, unless the pro- 
visions of its Statute or other cogent legal considerations make that 
impossible, the Judgment of the Court should attach to the submissions 
of the Parties a purpose, though not necessarily an effect, which the 
Parties attached to them. Applied to objections to the jurisdiction 
of the Court, that principle means that, when a Party has advanced 
objections to the jurisdiction of the Court, the decision on the question 
of jurisdiction must be reached by reference to objections which, in 
the intention of the Party advancing them, are principal rather than 
subsidiary and which are substantive rather than formal. That is 
so in particular in the international sphere where a Government may 
rightly consider that it should not be treated as having successfully 
challenged the jurisdiction of the Court on the basis of objections 
which are ancillary and automatic—at a time when its main effort 
was directed to jurisdictional objections of substance. ... In my 
opinion, a Party to proceedings before the Court is entitled to expect 
that its Judgment shall give as accurate a picture as possible of the 
basic aspects of the legal position adopted by that Party. Moreover, 
I believe that it is in accordance with the true function of the Court 
to give an answer to the two principal jurisdictional questions which 
have divided the Parties over a long period of years and which are of 
considerable interest for international law. There may be force and 
attraction in the view that among a number of possible solutions 4 
court of law ought to select that which is most simple, most concise 
and most expeditious. However, in my opinion such considerations 
are not, for this Court, the only legitimate factor in the situation.” 


69 [1957] ibid. 25. 70 Ibid. 27. 
71 See pp. 844 ff. below. 72 [1957] I.C.J. Rep. 35-36. 
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The principal issue which had divided the parties in the diplomatic phase 
of the dispute, and which now appeared in the form of preliminary ob- 
jections, was whether the subject of the dispute came exclusively within 
the jurisdiction of Norway. In a cogent piece of reasoning, Lauterpacht 
explained why he could not hold that the dispute was not governed by 
international law, and why, on the other hand, he felt that the objection 
based on the non-exhaustion of local remedies was in the circumstances 
well founded.”* Insofar as the judgment of the Court leaves the dispute 
exactly as it was before the proceedings were instituted, it is possible that 
this part of Lauterpacht’s separate opinion—especially having regard to 
his own high reputation—may lay the basis on which, in time, the dispute 
ean be settled. 

Not dissimilar was Lauterpacht’s position in the Interhandel case. 
This dispute, between Switzerland and the United States, related to the 
German or Swiss character of certain economic assets in the United States 
and the consequent powers of the United States to seize them under 
wartime Trading with the Enemy legislation. Switzerland brought the 
ease before the Court in reliance on the compulsory jurisdiction, the 
United States declaration of acceptance, as stated, containing the original 
automatic reservation. The United States filed four preliminary objec- 
tions, two of which are irrelevant here. Of the others, one raised the 
question of domestic jurisdiction in both an objective and a subjective 
form, and one pleaded inadmissibility on the ground of non-exhaustion 
of the local remedies. During the pleadings the United States agent, 
while not formally withdrawing the objection based on the automatic res- 
ervation, stated that for given reasons it had become ‘‘somewhat moot,”’ 
the implication being that the Court need not take a decision on it; on the 
other hand, Switzerland had contested both the validity of the subjective 
clause, and the manner of its exercise. It can thus be seen that while, 
grosso modo, this case raised issues similar to those which arose in the 
Norwegian Loans case, in fact there are a number of significant differences 
between them. 

The majority of the Court, in a complicated judgment, dismissed all 
the objections to the jurisdiction, but accepted the plea of inadmissibility 
on ground of non-exhaustion of the local remedies. With regard to the 
automatic reservation, the Court accepted the position that it had become 
somewhat moot and, having regard to its decision on admissibility, found 
the plea without object in the present stage of the proceedings.* Lauter- 
pacht, in his first dissenting opinion, thought that the primary issue which 


78 Ibid. 36-41. 

7 [1959] I.C.J. Rep. 6. Earlier, the Court had asserted jurisdiction to indicate 
interim measures of protection at the request of Switzerland, despite a claim of domestic 
jurisdiction by the United States on the basis of the automatic reservation, but had 
declined to make the order on grounds of absence of urgency. [1957] ibid. 105. Lauter- 
pacht, consistent with his opinion in the Norwegian Loans case, appended a brief 
Separate opinion in which he denied the Court’s jurisdiction, but concurred in the 
operative clause of its order. Ibid. 117. The substance of that opinion is incorporated 
in his dissenting opinion of 1959. 


844 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


arose was that which related to the validity of the United States declaration 
—a question which he answered in the negative. However, since the 
Court, at least provisionally, decided to proceed on the basis that the 
declaration was a valid instrument cognizable by the Court, he considered 
it his duty ‘‘to participate in the formation of the Court’s Judgment.’’ ™ 
This gave him the opportunity of making some further valuable observa- 
tions on the nature and scope of the rule on the exhaustion of local remedies 
and on the nature of the objective plea of domestic jurisdiction in the 
work of the Court.” 

In the light of this practical application of firmly held views, it might 
be thought at first glance that Lauterpacht was inconsistent in the position 
he took in the Aerial Incident of 27 July 1955 case. Here, too, five pre- 
liminary objections were filed by the respondent government, two to the 
jurisdiction and three to the admissibility. The first objection to the juris- 
diction challenged the continued validity of the title of jurisdiction invoked 
by Israel, namely, the Bulgarian acceptance of 1921 of the compulsory 
jurisdiction ; the second raised technical issues of the jurisdiction ratione 
temporis; while the third, fourth and fifth, relating to the nationality 
of claims rule, the rule of objective domestic jurisdiction, and the ex- 
haustion of local remedies rule, in fact raised issues which had divided the 
parties in the course of the diplomatic phase of the dispute.” Further- 
more, Israel had challenged the admissibility of certain of the objections 
on the ground that the relevant provisions of the Rules of Court had not 
been complied with. In its Judgment of May 26, 1959, the Court dealt 
exclusively with the first preliminary objection, which it upheld, making 
no reference to any of the others. The joint dissenting opinion places 
itself on the same ground as the Court. Lauterpacht made no attempt to 
explain why he did not follow his own principles so lucidly set forth in 
the Norwegian Loans case, although an explanation can be found in the 
exhaustiveness of the joint dissenting opinion. 


Lauterpacht devoted considerable, indeed his major, efforts at The Hague 
to the problem posed by the automatic reservation—a matter which for him 
raised, in addition to its intrinsic issues, also fundamental, indeed acute, 
questions relating to the duty of the international judge. His opinions 
on this problem must be included among the most outstanding judicial 
utterances ever to have issued from the International Court. 

When the United States Senate in 1946 gave its advice and consent to 
the acceptance by the United States of the compulsory jurisdiction of the 
Court, it inserted a condition excluding from the jurisdiction disputes with 
regard to matters which are essentially within the domestic jurisdiction of 
the United States as determined by the United States of America. Lauter- 
pacht called this the ‘‘automatic reservation’’ because, by virtue of it, 


75 [1959] ibid. 119. 76 Ibid. 120-122. 

77In the course of the pleadings the respondent government agreed to adjourn con- 
sideration of the third and fourth objections to the merits, in effect waived the second 
objection, and left for immediate decision the first, and, alternatively, the fifth, ob- 
jections. 
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when it is invoked, the Court’s function is confined to registering the fact 
that the reservation has been invoked and it is bound to hold, without 
examining the substance, that it is without jurisdiction.** That term may 
conveniently be employed here. The effect of this novel formula was 
to keep in the hands of the United States the power to determine whether 
a given dispute, already before the Court and in which the United States 
is defendant, comes within the acceptance of the compulsory jurisdiction 
and to deprive the Court of that power, although normally, when the 
jurisdiction is contested on the ground that the matter comes within the 
domestic jurisdiction, that power of decision is vested in the Court. 
That type of automatic reservation has since been followed by France, 
India, Liberia, Mexico, Pakistan and South Africa, and a different form 
of automatic reservation has been adopted by the United Kingdom, although 
since 1957 some revulsion of feeling has set in and France, India, Pakistan 
and the United Kingdom have abandoned their automatic reservations 
(partly under the pressure of their own public opinion). Article 36(6) 
of the Statute of the Court provides that in the event of a dispute as to 
whether the Court has jurisdiction, the matter shall be settled by the 
decision of the Court, and in the light of that apparently mandatory ™ 
provision—which in the view of some does no more than restate an existing 
rule of general international law applicable to all instances of international 
adjudication and arbitration—the view has been expressed with some force 
that the automatic reservation is invalid as being contrary to the Statute. 
On the other hand there is no unanimity among those holding this view 
as to the consequences of that invalidity, whether they imply the invalidity 
of the instrument as a whole or merely of the reservation which can be 
severed from the remainder of the instrument. 

The practical importance of the question is illustrated by the number 
of cases that have come before the Court in which a declaration containing 
an automatic reservation was cited as the title of jurisdiction. Before 
Lauterpacht became a member, the U. 8. Nationals in Morocco case, be- 
tween France and the United States, involved such declarations on both 
sides, but the invocation of the compulsory jurisdiction having been con- 
tested by the United States, it was nevertheless agreed ad hoc that the 
Court should exercise jurisdiction (forum prorogatum).®*° In the Nor- 
wegian Loans case, where no issue of the validity of the reservation was 
raised by the parties, the Court held that it was invocable by the respondent 
government on the basis of reciprocity, without prejudging the question 
of its validity ; in the Interhandel case, again without prejudging its valid- 
ity, the Court found that there was no need for it to decide on its invoca- 
tion; and in the Aerial Incident of 27 July 1955 case (United States v. 


78 [1959] I.C.J. Rep. 103. For an earlier formulation see [1957] ibid. 34. 

79In 1960 the Court actually interpreted the words ‘‘shall be’’ in the constitution 
of an international organization as a ‘‘mandatory provision.’’ Maritime Safety Com- 
mittee ease, [1960] I.C.J. Rep. 150; 54 A.J.I.L. 884 (1960). 

80U. 8. Nationals in Morocco ease, Pleadings, Vol. 1, p. 262. And see Lauterpacht’s 
observations in [1957] I.C.J. Rep. at 59. 
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Bulgaria), the United States ultimately accepted the position that, since 
Bulgaria invoked the reservation on the basis of reciprocity, the Court, 
following the Norwegian Loans case, lacked jurisdiction and the case was 
discontinued.** The Court, it seems, has studiously avoided making any 
direct pronouncement on this highly controversial and delicate matter. 

Ever since the practice developed of accepting the compulsory jurisdic- 
tion of the Court subject to reservations—a practice sanctioned both by the 
League of Nations and by the United Nations **—Lauterpacht had been 
alert to the possibility of reservations being made which, in his words, 
might be regarded as ‘‘contrary to the very purpose of the Optional 
Clause’’; in his view such reservations could invalidate the signature of 
the clause.** In 1933 he wrote, apropos certain types of arbitration 
treaties, that: 


An obligation whose scope is left to the free appreciation of the obligee, 
so that his will constitutes a legally recognized condition of the exist- 
ence of the duty, does not constitute a legal bond. It is even impos- 
sible to say that its effect is to create what is called in Roman law ‘“‘a 
natural law obligation,’’ or in English law an ‘‘agreement of imperfect 
obligation.’’ ** 


In 1953, in an attempt to obviate some of the negative effects of the auto- 
matic reservation, he had propounded the view that when a state makes 
a determination that a matter comes within its domestic jurisdiction, such 
determination must be effected in accordance with the legal obligation to 
act in good faith and that to that extent there is in existence a valid 
legal obligation and a valid legal instrument to which the Court must 
give effect.*2° When, in 1957, he found himself for the first time faced 
as judge with this type of problem he was confronted with the task of 
examining his own doctrine in the light of the concrete realities and his 


81 [1960] I.C.J. Rep. 146. That order was rendered after Lauterpacht’s death. 

82 League of Nations, Records of the Fifth Assembly, Plenary Meetings, p. 225, 
Third Committee, p. 198; Records of the Ninth Assembly, Plenary Meetings, p. 183; 
13 U.N.C.I.O. Does. 559. And see General Assembly Resolution 171(II) of Nov. 14, 
1947. 

83‘*The British Reservations to the Optional Clause,’’ 10 Economica 137 at 169 
(1930). It may be noted, en passant, how close this view is to the doctrine of ‘‘com- 
patibility with the object and purpose of the Convention’’ adopted by the Court as the 
criterion for the admissibility of reservations to the Convention on the Prevention and 
Punishment of the Crime of Genocide. [1951] LC.J. Rep. 15 at 24; 45 A.J.I.L. 579 at 
584 (1951). And see Lauterpacht in [1959] I.C.J. Rep. at 105. 

84 Function 189. And note his observation that states which attempt to avail them- 
selves of their contractual capacity for purposes alien to its primary purpose, which 
is to create binding obligations, act at their peril. [1955] L.C.J. Rep. 99. 

85 Report on the Law of Treaties, submitted to the International Law Commission, 
Doc. A/CN.4/63 (cited), at p. 97. That view has since been followed by Judges 
Basdevant and Read in the Norwegian Loans case, and has been partly adopted by 
the United States Government in interpretations it has given to its automatic reserva- 
tion in the course of various pleadings. See Interhandel case, Pleadings, p. 610; 
Aerial Incident of 27 July 1955 case, Observations on Preliminary Objections, p. 25. 
Lauterpacht himself came to abandon that point of view in the light of further study. 
[1957] 1.C.J. Rep. 52, and see p. 836, note 53 above. 
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personal responsibilities as a member of the Court. The manner in which 
Lauterpacht dealt with those problems affords a valuable insight into his 
judicial techniques. ‘ 

At the outset it should be noted that he expressed considerable concern 
over the observance of judicial proprieties. Although the United States 
automatic reservation was the ‘‘model’’ for the subsequent ones, he was 
extremely careful to differentiate his treatment of the French reservation 
from that of the United States reservation, in the Norwegian Loans and 
Interhandel cases, respectively. In the first of those cases he pointed out 
that the United States declaration was not there before the Court and 
that ‘‘it would not be proper for me to comment upon it.’’*®* In the 
interim measures phase of the Interhandel case he based his views on the 
Court’s lack of jurisdiction to indicate interim measures of protection 
primarily on the juridical differences between its jurisdiction to determine 
the merits of a case under the system of the compulsory jurisdiction and 
the special nature of the jurisdiction to indicate interim measures; and 
he purposely abstained from adopting views expressed earlier in the year, 
in the Norwegian Loans case, on the ground that the validity of the United 
States reservation was not then before the Court and might form the 
subject matter of a later decision.*” In the Preliminary Objections phase 
of the same case, after pointing out that his view as to the validity of the 
clause was the same as that expressed in the Norwegian Loans case, and 
that, in order to avoid repetition, he would refer generally to that separate 
opinion for a more detailed exposition of some of his grounds, he stressed 
that ‘‘the present case is concerned with different parties’’; and referring 
to the earlier observation about the impropriety then of discussing the 
United States text, pointed out that ‘‘no such considerations obtain in 
the present case. On the contrary, the historic antecedents surrounding 
the adoption of the [United States] Declaration of Acceptance are directly 
relevant to its interpretation.’’** Considering the prevalence of this type 
of reservation, he was also troubled by another, apparently procedural, 
aspect, for which, however, no real solution was found, namely, the circum- 
stance that a decision of the Court might affect governments which have 
had no opportunity to express their view on the subject; and he thought 
that it would have been preferable if governments which had made like 
declarations had been given an opportunity to intervene, in accordance 
with Article 63 of the Statute.* 

Lauterpacht’s position on the substance of the automatic reservation 
issued from his emphatic view that the system of compulsory jurisdiction 
is not merely a matter of political voluntarism, but is an objective legal 
institution in which the Court has a decisive réle consonant with its own 
status as a court of law. From this point of departure, and really as no 
more than a matter of systematic presentation, his detailed consideration 


86 [1957] I.C.J. Rep. 57. 87 Ibid. 120. 

88 [1959] ibid. 102-103. 

89 [1957] ibid. 63-64, 120. Despite that clear invitation, no government expressed a 
desire to intervene in the later phase of the Interhandel case. 
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of the issue falls into three closely interlocked chapters: (1) the consistency 
of the automatic reservation with the Statute; (2) its consistency with 
the requirements of a legal obligation to accept the jurisdiction ; and (3) its 
severability from the remainder of a declaration accepting compulsory 
jurisdiction. 

It was primarily in connection with the question of whether the auto- 
matic reservation is consistent with the Statute that Lauterpacht developed 
some important aspects of his construction of the réle of the Court. Ina 
revealing passage at the end of his separate opinion in the Norwegian Loans 
case he wrote: 


If the Court could legitimately be concerned with issues transcend- 
ing that immediately before it, it might be considered its duty to 
discourage, in so far as lies with it, the progressive disintegration of 
the institution of the Optional Clause as evidenced, inter alia, by the 
tendency to adopt reservations such as that here examined. Govern- 
ments are under no compulsion, legal or moral, to accept the duties 
of obligatory judicial settlement. When accepting them, they can 
limit them to the barest minimum. But the existence of that minimum, 
if it is to be a legal obligation, must be subject to determination by 
the Court itself and not by the Government accepting it. A purported 
obligation, however apparently comprehensive, which leaves it to 
the will of the State to determine the very existence of the obliga- 
tion, cannot be the basis of an instrument claimed to found the 
jurisdiction of the Court. That view seems to be drastic and startling 
only if it is assumed that principles of law which generally apply 
in respect of the validity of texts purporting to create a legal obliga- 
tion do not apply in the case of Governments. Any such assumption 
is inconsistent with the function of a Court of Justice. 

For the latter reason, the problem involved is of even wider import 
than the question of the jurisdiction of the Court. It raises an issue 
which is of vital significance for the preservation of its judicial 
character. That issue is whether it can be part of the duty of the 
Court to administer and to give the status of a legal text to instruments 
which in fact do not create legal rights and duties. The judicial 
character of the Court may become endangered if it were to assume 
the task of interpreting and applying texts which, being devoid of 
the element of effective legal obligation, are essentially no more 
than a declaration of political purpose. Such danger may be inherent 
in any readiness to elevate to the merit of a legal commitment what 
is no more than a non-committal declaration of intention to be 
implemented at the option of the Government concerned.” 


As stated, Lauterpacht’s views on the substance were largely the product 
of his conception of the réle of the Court in the system of compulsory 
jurisdiction. For him the key was to be found in Article 36(6) of the 
Statute, attributing to the Court the competence to decide on its own 
jurisdiction.** He saw in this provision the principal safeguard of the 
compulsory jurisdiction, without which, the jurisdiction being dependent 
on the will of the defendant party, it would have no meaning: ‘‘. . . there 
is no question of compulsory jurisdiction if, after the dispute has arisen 


90 Ibid. 65-66. 91 Ibid. 44, 46; [1959] ibid. 103-105. 
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and after it has been brought before the Court, the defendant State is 
entitled to decide whether the Court has jurisdiction.’’®? He pointed out 
that the automatic reservation was not one that was contrary to some 
merely procedural aspect of the Statute, but was contrary to one of its 
basic features. He dismissed, as an argument ‘‘of a verbal character,’’ a 
contention that when the Court declined jurisdiction by reference to the 
automatic reservation it was in fact ‘‘deciding’’ that it had no jurisdiction, 
because the task of the Court could not be limited to one of mere 
registration. He recognized that 


in accepting the jurisdiction of the Court Governments are free to 
limit its jurisdiction in a drastic manner. As a result there may 
be little left in the Acceptance which is subject to the jurisdiction of 
the Court. This the Governments, as trustees of the interests en- 
trusted to them, are fully entitled to do. ... But the question 
whether that little that is left is or is not subject to the jurisdiction 
of the Court must be determined by the Court itself... . It has been 
said that as Governments are free to accept or not to accept the 
Optional Clause, they are free to accept the very minimum of it. 
Obviously. But that very minimum must not be in violation of the 
Statute.** 


And later: ‘‘The Court is the guardian of its Statute. It is not within its 
power to abandon, in deference to a reservation made by a party, a func- 
tion which by virtue of an express provision of the Statute is an essential 
safeguard of its compulsory jurisdiction.’’** And since the Court cannot 
function except in conformity with its Statute, then, when confronted with 
an acceptance containing a reservation which is contrary to a provision 
of the Statute, it must consider that reservation as invalid. Lauterpacht 
denied that this conclusion was one of ‘‘judicial refinement’’: it was the 
result of the fact that the Statute is the basis and the very source of the 
Declaration of Acceptance, which does not exist except by virtue of the 
Statute.* 

For reasons such as these, and others, Lauterpacht reached another 
conclusion, namely, that when the Court was faced with declarations 
containing an automatic reservation of this character, it was under the 
duty of raising proprio motu the question of its own jurisdiction, which 
could not be regarded as perfected merely by the fact that neither of 
the parties had contested the validity of such a declaration (though the 
jurisdiction might be perfected by other means).®% This is because 
Article 1 of the Statute and Article 92 of the Charter lay down that the 
Court shall function in accordance with the provisions of the Statute.* 
Not that the Court is concerned with safeguarding the dignity of its 
Statute, but it is concerned with safeguarding its own authority. Since 
the automatic reservation divests the Court of power conferred on it by 


92 [1957] ibid. 47; [1959] ibid. 104. For an early germination of this idea, but in a 
different context, see Function 206, note 1. 

98 [1957] ibid. 46; [1959] ibid. 105. 94 [1959] ibid. 104. 
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Article 36(6) of the Statute and prevents it from carrying out its duty in 
accordance with that provision, it is inconsistent with the Statute. 

This was not sufficient for Lauterpacht, who then proceeded to reach a 
similar conclusion on the ground that a declaration of acceptance em- 
bodying the automatic reservation was invalid as lacking in an essential 
condition of validity of a legal instrument. In a passage reminiscent of 
what he had written earlier in Function (see p. 832 above) he stated: 


An instrument in which a party is entitled to determine the existence 
of its obligation is not a valid and enforceable legal instrument of 
which a court of law can take cognizance. It is not a legal instrument. 
It is a declaration of a political principle and purpose.” 


He regarded this proposition as so self-evident as a matter of juridical 
principle that it was not necessary to elaborate the point by showing it to 
be a generally recognized principle of law which the Court is authorized to 
apply by virtue of Article 38 of the Statute, and this general principle 
of law itself was in turn no more than a principle of common sense.” 
In the Interhandel opinion this was followed by a remarkable analysis of 
American practice demonstrating that insistence on the right of unilateral 
determination of the existence of a legal obligation to submit a dispute 
to arbitral or judicial settlement ‘‘has been the unvarying feature of the 
practice of the United States and, in particular, of the branch of the 
Government of the United States endowed by the Constitution with the 
power of decisive participation in the process of ratification of treaties 
[the Senate].’’ 

At this point Lauterpacht asked himself if there were any factors which 
could mitigate the apparent rigor of his consequences. A thorough dis- 
cussion takes place of the theory that the determination of the obligee 


98 Ibid. 48; [1959] ibid. 106. 99 [1957] ibid. 49-51. 

100 [1959] ibid. 106-111. It might, however, be added that the Executive Branch 
of the United States Government has consistently expressed its doubts as to the con- 
sistency of the automatic reservation with the Statute. See, for instance, 8lst Cong., 
2nd Sess., Revision of the United Nations Charter, Hearings (1950), p. 464. Yet 
Lauterpacht correctly indicated the impropriety of basing any interpretation on specu- 
lation as to differing attitudes of the legislative and executive branches of the Govern- 
ment of the United States. [1959] I.C.J. Rep. 111. In 1959 the Eisenhower Ad- 
ministration made an effort to repeal the automatic reservation, and a resolution to 
that end was introduced in the Senate on March 24, 1959. After exhaustive hearings 
held in the early part of 1960, the Foreign Relations Committee decided to postpone 
further action. See 86th Cong., 2nd Sess., Hearings before the Committee on Foreign 
Relations, Compulsory Jurisdiction, International Court of Justice (1960). The ques- 
tion of the repeal of the automatic reservation was also discussed publicly in the 
course of the Presidential election campaign of 1960, and it is clear that the issue 
raises emotional attitudes in the United States. 

No such analysis of French policy appears in the Norwegian Loans Opinion, probably 
because this is not so unvarying a feature of French policy. In another context, how- 
ever, a citation is made from the statement of the Rapporteur of the Committee for 
Foreign Affairs of the French National Assembly, reporting on the declaration of 1949, 
which emphasized that ‘‘The French sovereignty is not put in issue and its rights are 
safeguarded in all spheres and in all cireumstances.’’ [1957] I.C.J. Rep. 58. 
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state must be effected in accordance with the legal obligation to act in 
good faith. The principal reason for his negative finding on this score 
was that a legal obligation to act in a manner consistent with good faith 
has meaning, in terms of legal obligation, only when room is left for an 
impartial finding whether the duty to act in accordance with good faith 
has been complied with. But the automatic reservation expressly excluded 
that power from the Court.’ In the Interhandel opinion there follows 
a passage which delimits with considerable finesse the obstacles which the 
international judge must encounter in dealing with questions of good faith 
of this character : 


... the greatest caution must guide the Court, in the matter of its 
jurisdiction, in attributing to a sovereign State bad faith, an abuse 
of a right, or unreasonableness in the fulfilment of its obligations. 
. . . It is impossible for the Court to base its decision on the shifting 
sands of the proposition that a contention advanced by a party is 
plausible, or at least that it may be given the benefit of being held 
plausible, although it is in law wholly untenable. I find it juridically 
repugnant to acquiesce in the suggestion that in deciding whether a 
matter is essentially within the domestic jurisdiction of a State the 
Court must be guided not by the substance of the issue involved in 
a particular case but by a presumption—by a leaning—in favour of 
the rightfulness of the determination made by the Government respon- 
sible for the automatic reservation. Any such suggestion conveys a 
maxim of policy, not of law. Moreover, the very existence, if 
admitted, of any such presumption ... would make particularly 
odious and offensive a finding by the Court to the effect that, not- 
withstanding that presumption, the reservation had been invoked un- 
reasonably and in bad faith. Any such construction of the function 
of the Court which is calculated to put the Court in the invidious 
position of having to make pronouncements of that kind in the matter 
of its own jurisdiction is, for that additional reason, open to objec- 
tion.?° 


Rarely is such language heard at The Hague! 

Lauterpacht’s conclusion regarding the non-severability of the tainted 
reservation from the remainder of the declaration was primarily based 
on the consideration that the provision was not a subordinate one, but was 
of the essence of the instrument, a deliberate condition. This part of his 
opinions, cogent as it is, is in the main based on techniques of interpreta- 
tion.1°° 

Lauterpacht was fully aware of the political implications of his unre- 
lenting criticism of the automatic reservation. He was conscious of some 
apprehended consequences of a decision of the Court holding that the 
manner in which the compulsory jurisdiction had been accepted by an 
increasing number of states, traditionally wedded to the cause of interna- 


101 Ibid. 52-55. 
102 [1959] ibid. 111-112. Earlier, in another connection, he had pointed out that the 
degree of application of good faith in the exercise of full discretion does not lend 
itself to rigid legal application. [1955] ibid. 120. 
108 [1957] ibid. 55-59; [1959] ibid. 116-117. 
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tional judicial settlement, has the effect of rendering their acceptance 
invalid. But there were also other considerations: 


In so far as it is within the province of the Court to consider the 
purpose of the system of the Optional Clause . . . it is bound to 
attach importance to the fact that the ‘‘automatic reservation’’ has 
tended to impair the legal—and moral—authority and reality of the 
Optional Clause. Through the operation of reciprocity the practice 
of illusory acceptances must in the end encompass most declaring 
governments including, as in the present case, those which accepted 
the Optional Clause without reservations.’ 


At the same time he was careful to stress that he was dealing with the 
problem on strictly legal grounds. It was not, in his view, within the 
province of the Court to assess the propriety of the practice embodying 
the automatic reservation. What the Court must do is to apply the legal 
principles governing the matter, and not concern itself with the niceties 
of political advantage enuring to states which accept the compulsory 
jurisdiction even with an automatic reservation.’?® 


No rule of international law forbids governments to perform acts 
and make declarations which are incapable of producing legal effects. 
The Court cannot be concerned with the question of the propriety or 
effectiveness, from any point of view other than the legal one, of a 
Declaration which purports to accept the compulsory jurisdiction of 
the Court but which, in law, fails to do it. . . .2 


Although Lauterpacht enjoyed little overt support from his colleagues 
at The Hague for these courageous views,’™ it is believed that these two 
outspoken opinions have had a marked effect on the attitudes of govern- 
ments. Without necessarily subscribing to all that he said (though most 
of it carries great conviction), it is no secret that the prevalence of the 
automatic reservation has caused considerable uneasiness among those— 
governments and enlightened public opinion—anxious to improve the func- 
tioning of international adjudication. The blunt (though probably in- 
evitable) extension of the operation of the automatic reservation through 
the principle of reciprocity applied by the Court in the Norwegian Loans 
case (and, as seen, voluntarily followed by the United States. Government 
in its case against Bulgaria arising out of the Aerial Incident of 27 July 
1955) threw the whole problem into sharp relief. Since the judgment 
in the Norwegian Loans case, and without doubt under the direct impact 
of Lauterpacht’s devastating reasoning, two new trends in state practice 
have become evident, the one positive and the other negative. The positive 
trend is, as already mentioned, the deliberate abandonment of the auto- 


104 [1957] ibid. 63-64. 105 Ibid, 65. 

106 [1959] ibid. 118. 

107In the Norwegian Loans case Judges Guerrero and Read—the latter only in 
part—considered the automatic reservation invalid. They were not members of the 
Court in 1959. In the Interhandel case Judges Sir Perey Spender, Klaestad and 
Armand-Ugon took a similar view, but the latter two thought the tainted clause was 
severable from the instrument. 
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matic reservation by a number of states which had, since 1946, equally 
deliberately inserted it into their acceptances of the compulsory juris- 
diction. The negative trend, of no less significance, is that since 1957 
no new declaration incorporating the automatic reservation has been made. 
Is this not a practical illustration of the manner in which the Court, and 
its members individually, can make a significant contribution to the 
strengthening of international law and international adjudication—to the 
strengthening of the cause of international peace itself—causes so dear 
to Lauterpacht’s own heart, and to which he had devoted the whole of 
his working life? 


It is important to emphasize that just as Lauterpacht was quick to 
criticize what he thought were undesirable implications of the majority 
opinions, so he was not oblivious of the implications of his own opinions, 
and there are several instances in which he attempted to mitigate the 
severity of his conclusions, if he felt a danger that they might be imper- 
fectly understood, or lead to otherwise undesirable results. In this respect, 
however, he was not breaking new ground; this is an accepted feature 
of the international judicial technique. 

The most significant instance of this intellectual process is to be found 
in his separate opinion in the Voting Procedure case. It has been seen 
(p. 839 above) that for him the decisive factor in that case was that 
decisions of the General Assembly were of a legal potency lower than that 
implicit in resolutions of the Council of the League of Nations. Lauter- 
pacht accepted the position, by way of broad generalization, that resolu- 
tions of the General Assembly, being technically recommendations, are not 
legally binding upon the Members of the United Nations: being recom- 
mendations, however, on proper occasions they provide legal authorization - 
for Members determined to act upon them individually or collectively, 
without creating a legal obligation to comply with them.** Subject, 
perhaps, to some reservations in the formulation (which this is not the 
appropriate place to discuss), it seems that this is the accepted diplomatic 
evaluation of the nature of United Nations resolutions. From there 
Lauterpacht proceeded to elaborate this proposition at some length, and 
he did so by reference to the issues then before the Court, i.e., reecommenda- 
tions with respect to Trust Territories. But at this point he pulled back 
and entered his caveat, stressing that, unless adequately explained and 
qualified, the statement of the bare legal position that recommendations 
of the General Assembly are not binding is bound to be ‘‘incomplete to 
the point of being misleading.’’*® As he said: 


It is one thing to affirm the somewhat obvious principle that the 
recommendations of the General Assembly in the matter of trustee- 
ship or otherwise addressed to the Members of the United Nations 
are not legally binding on them in the sense that full effect must be 
given to them. It is another thing to give currency to the view that 
they have no force at all whether legal or other and that therefore 


108 [1955] 1.C.J. Rep. 115. 109 Ibid. 117. 
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they cannot be regarded as forming in any sense part of a legal 
system. .. 


For that reason he devoted some effort to establishing his proposition 
that a resolution has some legal effect. For him, 


it is not admissible to give currency to an interpretation, without 
qualifying it in all requisite detail, which gratuitously weakens the 
effectiveness of the Charter. It would be wholly inconsistent with 
sound principles of interpretation as well as with the highest inter- 
national interest, which can never be legally irrelevant, to reduce the 
value of Resolutions of the General Assembly . . . and to treat them 

. as nominal, insignificant and having no claim to influence the 
conduct of the Members. International interest demands that no 
judicial support, however indirect, be given to any such conception 
of the Resolutions of the General Assembly as being of no conse- 
quence.*"* 


This is not the only instance. Mention has already been made of Lauter- 
pacht’s concern at some of the implications of his finding that the auto- 
matic reservation was invalid, and of his suggestions for a procedural 
solution of that particular difficulty which would enable the Court to reach 
its decision en toute connaissance de cause (p. 847 above). Another ex- 
ample can be seen in the joint dissenting opinion in the Aerial Incident of 
27 July 1955 ease, where the attempt was made to establish the reasonable- 
ness of the solution reached.**” 

In this connection, it has to be equally stressed that Lauterpacht was 
extremely careful to emphasize that the burden of his remarks was con- 
fined to the legal issues, howsoever broadly ecnceived, and did not transcend 
the limits of judicial propriety by entering the political field. In the 
' Hearings of Petitioners case he called attention to the disadvantage in 
basing the judgments and opinions of the Court not on legal considerations 
of general application but on controversial technicalities and artificial 
classifications.1‘* In the same case he recalled that reluctance to encroach 
on the province of the legislature is a proper manifestation of judicial 
caution.'** In his discussion of the automatic reservation he repeatedly 
emphasized that he was not concerned with the political implications and 
possible objections to the practice, being solely concerned with the 
application of governing legal principles.’ 

While Lauterpacht was a member of the Court, but not in that capacity, 
he also expounded another aspect of the problem of the consequences of 
a judicial pronouncement—the possibility that the law as applied may 
nonetheless be undesirable. He thought that there was room for a re- 


110 Tbid. 118. 

111 Ibid. 122. The legal consequence which he thought emerged from a resolution 
of the General Assembly was that the Members were under a legal duty to consider its 
terms in good faith, but that, having done that, they were free to accept or reject it. 

112 [1959] ibid. 190. 

118 [1956] ibid. 55. For another warning against the dangers of basing decisions 
on mere classifications, see [1958] ibid. 80, 83. 

114 [1956] ibid. 57. 115 [1957] ibid. 65; [1959] ibid. 104-105. 
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examination of the view that it was inconsistent with the function of 
tribunals to express a view—negative if necessary—on the adequacy of 
the law which they were called upon to administer, and pointed out that 
domestic tribunals do this frequently and pungently, their judgments often 
constituting a direct invitation to change the law. More concretely: 


The fact that a Tribunal is bound to apply the law does not neces- 
sarily mean that it must apply it uncritically. A legal rule or 
principle is not in need of all the virtues of excellence in order to 
claim the right—including the moral right—to be applied. The 
decisive consideration is that it is the rule or principle in force. But 
that fact does not mean that the Tribunal, by ignoring any reference 
to the shortcomings of the law or the possibility of its emendation by 
the voluntary action of the parties, must follow a path of aloofness 
which is apt to create the impression of ethical indifference or 
relativism.**® 


He never had occasion to apply that salutary doctrine in practice. 


The question has to be asked in relation to Lauterpacht (as, sooner or 
later, it may legitimately be posed in relation to every judge at The 
Hague), whether his attitude was motivated by possible political con- 
siderations, how far his exposition of the law can be seen as a form of 
policy. 

This question is a particular aspect of the wider problem of the im- 
partiality of the international judge, a problem of which Lauterpacht’s 
own writings show a keen awareness, but which cannot be discussed fully 
here. Calling it the ‘‘Cape Horn’’ of international judicial settlement, 
he himself established the manner in which it may be approached: 


It is undoubtedly one of the most urgent problems of the political 
organization of the international community, a problem the considera- 
tion of which requires a combination of conscientious abstention from 
imputation of motives with the determination not to avoid the issue 
because of the necessity of taking into account factors of a psycho- 
logical and personal nature."" 


Referring to the duty of statesmen, of lawyers, and of public opinion at 
large to contribute towards strengthening general confidence in the Court, 
and of enhancing by every means possible the element of impartiality in 
the Court, he wrote: ‘‘Any show of partisanship on the part of a judge, 
even if immaterial for the outcome of an actual dispute, necessarily imperils 


116‘*Non Liquet’’ 219-220. This writer, in his ‘‘Influence of Judaism on the 
Development of International Law,’’ 5 Nederlands Tijdschrift voor Internationaal 
Recht 119 at 148 (1958), had expressed dismay at certain pronouncements of the 
International Court which seemed to assume a sharp cleavage between public law and 
public morality, and had asked ‘‘Is good law really so far removed from morality?’’ 
In forwarding him an autographed offprint of ‘‘Non Liquet,’’ Lauterpacht penned his 
expression of the hope that the passage cited above may allay those apprehensions. 
Perhaps these were Lauterpacht’s last words referring to his basic teaching that the 
same standards of morality apply to states and to individuals. 
117 Function 203. 
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the estimation and the atmosphere of impartiality in the Court as a 
whole.’’**® Speaking of the psychological factors, he quoted from a report 
of a Committee of the Permanent Court which said that 


of all influences to which men are subject, none is more powerful, more 
persuasive or more subtle, than the tie of allegiance that binds them 
[judges] to the land of their homes and kindred and to the great 
sources of the honors and preferments for which they are so ready 
to spend their fortunes and to risk their lives.™® 


Regarding the problem of the judicial oath,’*° he had taken up an old theme 
of his, and one of the fundamental tenets of his philosophy of law, saying 
that only the false conception of the state as a higher and sacrosanct 
association makes the breach of the judicial oath appear less discreditable 
when the duty of impartiality is forsaken in the interest of a state and 
not for individual gain. 


As in other branches of international law, so also in this matter, 
the principle holds good that it is not permissible to apply to relations 
of States standards different from those obtaining within the State. 
. . . Conscious bias in favour of his own State on the part of an 
international judge constitutes a dereliction of duties and an abuse 
of powers.*** 


In more concrete fashion, he regarded the right of the judges to append 
individual opinions as a safeguard of the individual responsibility of the 
judges as well as of the integrity of the Court as an institution: ‘‘It 
precludes any charge of reliance on mere alignment of voting and lifts 
the pronouncements of the Court to the level of the inherent power of 
legal reason and reasoning.’’ 

As might be expected, Lauterpacht’s answer to the problem was es- 
sentially of a philosophical nature, and is found in his view that the 
method of nomination and election of the titular judges of the Court is 
designed to eliminate from the composition of the Court the factor of 
representation of interests by the individual judges, the objective being 
‘the creation ... of a body of judges regarded by the opinion of the 
world as conscious of their position in the hierarchy of international organi- 
zation, and developing, and enabled by their status and organization to 


118 Ibid. 238. 

119 Ibid. 232. The quotation is from P.C.I.J., Series E, No. 4, p. 75. 

120 Statute, Art. 20; Rules of Court, Art. 5. 

121 Function 215. 

122 Development 68-69. The astuteness of that observation became very apparent, 
after Lauterpacht’s death, in the Maritime Safety Committee case, [1960] I.C.J. Rep. 
150; 54 A.J.I.L. 884 (1960). The Court adopted its opinion by nine votes to five. 
However, only two dissenting opinions were appended, and there is no indication of the 
identity of the other three judges who voted against it, or of the nine who constituted 
the majority. Although this reticence is permitted by the Statute, it may be thought 
that here the principle of judicial secrecy has been carried too far, and that the 
absence of any identification of the composition of either the majority or the minority 
detracts from the general authority of the opinion, and exposes the Court to charges 
such as those foretold by Lauterpacht. 
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develop, a sense of priesthood in the service of an idea transcending any 
particular interest... .’’*** For him, the judges of the Court sit not as 
representatives of state interests, but as dispensers of impartial justice. 
That was fundamental.’** At the same time he realized that the attain- 
ment of that objective was not to be achieved through formal means, and 
was a problem of creating, in the minds of the judges, a ‘‘sense of inter- 
national solidarity resulting in clear individual consciousness of citizenship 
of the civitas maxima... .”’ 

The United Kingdom was not directly a party to a case decided by 
the Court during Lauterpacht’s incumbency, and he was therefore spared 
the cruelest of tests. Nevertheless, it is suggested that an analysis of 
some of his opinions against the background of what might be assumed 
to be the apparent policy or the long-term interests of the United Kingdom 
will show both that he was fully conscious of his duty of impartiality as 
he himself had prescribed it, and that he attempted to put it into practice. 
For instance, if it is remembered that the United Kingdom is itself still 
an important imperial Power, continually exposed to the attacks of the 
‘‘anti-colonialists,’’ Lauterpacht’s powerful analyses of the powers of the 
General Assembly in relation to trusteeship territories, which form a 
significant part of his two separate opinions in the Voting Procedure and 
Hearings of Petitioners cases, do not give the impression that they were 
prompted by narrow or obvious political considerations. Again, recalling 
that the United Kingdom is a major ‘‘capital exporting Power,’’ it is not 
easy to see what underlying interests of hers are served by Lauterpacht’s 
discussions of the exhaustion of local remedies rule in the Norwegian Loans 
and Interhandel cases. No possible political explanation can be given for 
his attitude towards the automatic reservation, considering that, when 
the Norwegian Loans case was decided, the United Kingdom declaration 
then in force contained an automatic reservation, although of a different 
sort.26 

Lauterpacht’s real guarantee, in this and in other aspects of his judicial 
work, lay in his strength of character and in his high sense of duty and 
his meticulous standards of scholarship. The care—sometimes even con- 
veying an impression of prolixity—with which he formulates his opinions 
provides the final answer to the question that has been posed. Not only in 
his theory, but also in his practice, he clearly regarded himself as a true 
international judge in the sense that his primary duty was to the inter- 
national community as a whole, and if any conscious political bias was 
admitted, it was the declared interest of the community as a whole.**? In 
that community the United Kingdom was but one member. 


128 Function 232. 124 Ibid. 228. 

125 Ibid. 233. 

126 Yet note his concealed interpretation of it, after it had been withdrawn, in the 
Interhandel case. [1959] I.C.J. Rep. at 114. 

1217 For instances of his special stress on what he termed the international interest, 
see [1955] ibid. 112, 122; [1956] ibid. 57; [1957] ibid. 65-66. Indeed, this type of 
“‘bias’’ is very evident in his opinions on the automatic reservation. 
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The attempt has been made in the previous pages to describe some of 
the salient features of the nature of the international judicial function as 
taught and practiced by Lauterpacht. However, we do not believe that 
justice would be done to his memory, nor would it conform with his own 
enquiring bent, to leave it at that. Accordingly, the attempt must now 
be made to indicate some possible points of criticism of his work at The 
Hague. 

To those who are more familiar with the process of the judicial settle- 
ment of disputes within states (including federal states) than they are with 
the process of the judicial settlement of international disputes (itself, 
in some respects, a refinement of international diplomatic processes), some 
of Lauterpacht’s remarks on the nature of the function of the Court, 
especially in the concrete cases, might be thought to be stating the obvious. 
In fact this is not so. Domestic litigation is to a large extent impersonal 
in the sense that the judges do not know the litigants, so that the outcome 
of a dispute is as a rule a matter of indifference to the judge (as Lauter- 
pacht himself once put it).’** Moreover, domestic litigation takes place 
before relatively small, compact, homogeneous and highly integrated courts 
functioning in a national society itself more highly integrated than the 
disintegrated international community. The parties to such litigations are 
not sovereign, independent states, having themselves the power to create 
rules of law. Not so in the international sphere, where the number of 
potential litigants is small, and they today both interconnected and rent 
by a complex system of political, economic and ideological bonds and 
antagonisms. It is therefore not surprising that the doctrine of inter- 
national law and international practice exhibit widely divergent tendencies 
and approaches to the very techniques of international litigation and the 
functions of international. courts. For instance, fundamental questions 
such as the very existence, let alone extent, of doctrines (virtually un- 
disputed in domestic legal systems) such as curia jura novit,'*® or rules 
for the distribution of the burden of proof,*° to take but two practical 
issues, are far from being beyond controversy in the literature of inter- 
national law and in international practice; and the truth is that it is very 
difficult to extract much in the way of general guidance from the experi- 
ence of international tribunals at large. Lauterpacht, whose individual 
opinions as Judge are fully consistent with what he put forward elsewhere 
as publicist, was fully aware of this. When he propounded with such 
emphasis his views on the nature of the function of the Court in concrete 
eases such as the Voting Procedure, Hearings of Petitioners and Norwegian 
Loans cases, he was, with studied deliberation and with all the authority 
at his disposal (and that was considerable), adopting a definite, indeed 
definitive, position on highly controversial issues. 

Now the existence of such controversies is not a mere refinement of 


128 Function 204, 225. But see also p. 217 for the qualification. 

129 Note, as an example, the dissenting opinion of Judge Basdevant in the Norwegiat 
Loans case, at p. 74. 

130 Note, as an example, Lauterpacht’s observation on p. 39 of the same case. 
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dialectics or intellectualism, and it has to be remembered that the contrary 
point of view is also a product of international experience. Many will 
find it difficult to subscribe without reservation to the view that an inter- 
national court (and perhaps any court) ought not to seek the most simple, 
the most concise and the most expeditious solution of the question before 
it; even less easy is it to accept an implication that when a court does so, 
it avoids any notable display of judicial effort (although it was probably 
not Lauterpacht’s intention, given his characteristic courtesy, to convey 
any such impression). Even the opposite may well be the case. Again, 
to take the case of the requests for Advisory Opinions, not all will agree 
that it is an easy thing to assume what was the intention of the General 
Assembly in requesting an Advisory Opinion. There is force in the argu- 
ment that, as these requests sometimes emerge with a degree of spontaneity 
from a difficult parliamentary situation in the General Assembly, possibly 
even as a solution transactionelle, the intention of the General Assembly 
(if it is possible to speak of a common intention of the majority of its sixty, 
or eighty, or today one hundred Members) was no more than to shelve 
the substantive issue for the time being, in the hope that the dispositif of 
the Advisory Opinion (or perhaps some particularly articulate individual 
opinion), rather than the actual reasons, would lay the basis for the next 
steps. Experience in the United Nations, where the advisory procedure 
has on the whole been employed differently from what was usual in the 
Council of the League, and where the abandonment of the unanimity rule 
implies a profound change in the political process of requesting an Ad- 
visory Opinion, shows many examples in which this was precisely the 
intention of the General Assembly, the Voting Procedure case itself being 
one of these.** Such an opinion may not always be the appropriate oc- 
easion for a full and authoritative analysis by the Court of all the possible 
underlying legal issues which only highly skilled international lawyers could 
detect in those questions. 

Doubts of this character will be all the stronger when what is involved 
is not an advisory opinion, the very binding force of which is, in inter- 
national practice, uncertain,™** but a judgment of the Court on a question 
of its own jurisdiction. Is the difference.between procedure and substance 
so clear-cut that in an essentially procedural phase—for the preliminary 
objection phase is nominally interlocutory and in principle ought not to 
prejudice the substantive rights of the parties—the Court would none- 


181 The case of the Competence of the General Assembly for the Admission of a State 
to the United Nations is perhaps the most striking example of this use, or abuse, of the 
advisory procedure. In the opinion of at least one competent observer, the question 
there was so obvious that one may doubt whether the General Assembly was justified in 
making its request. M. O. Hudson, ‘‘The Twenty-Ninth Year of the World Court,’’ 
45 AJ.I.L. 2 (1951). For this Advisory Opinion, see [1950] I.C.J. Rep. 4; 44 
582 (1950). 

182Cf. Lauterpacht’s own observations in [1956] I.C.J. Rep. 46, 47. And cf. the 
observations of Judges Sir Gerald Fitzmaurice and Tanaka in the Temple of Preah 
ie 4 ease (Preliminary Objections), [1961] I.C.J. Rep. 17 at 38; digested below, 
p. 978, 
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theless be justified in basing its decision on objections which are substantive 
rather than on objections which are formal? And is the position changed 
when it transpires that the substantive objections in fact raise issues which 
have divided the parties since the initiation of the dispute? It is not easy 
to answer the question: Where did Lauterpacht display better judicial 
technique, in the Norwegian Loans case or in the Aerial Incident of 27 July 
1955 case? ** Much can be said for both approaches. 

In his writings Lauterpacht had urged, with some degree of emphasis, 
that the international judge was under the duty, in addition to deciding 
the cases, of contributing to the development of international law, and he 
was assiduous in the performance of that duty when he himself was a 
Judge. This, too, will not command universal approval. Some will even 
doubt if the two tasks are necessarily compatible. Experience which has 
been gained of the diplomatic codification and development of international 
law under the aegis of the United Nations may lead to the conclusion that 
frequently behind ostensibly technical attitudes lie highly delicate political 
issues; and that given such a situation, an ambiguous or procedural 
solution may in fact be a more lasting contribution to international peace, 
even at the cost of legal perfectionism. Why should it be easier to achieve 
agreement on governing legal principles in controversial cases—and all 
cases before the Court are controversial—between the fifteen members of 
the International Court, themselves reflecting, if not representing, the 
polarized international community of today? Is it not conceivable that 
there is more than a little practical wisdom to recommend some of the 
courses, some of the short cuts, followed by the Court? It need not be 
assumed that the true measure of a pronouncement by the Court as a 
contribution to the settlement of international difficulty is to be found 
either in its comprehensiveness, or conversely in its aridity, from the 
point of view of its contribution to the development of the law, and its 
mere existence may at times be of no less significance. In the present 
state of great international tension and soul-searching, many will feel that 
the rather frequent (although not invariable) cautious and narrow ap- 
proach of the Court, for which a laconic pronouncement is the screen 
covering the fundamental disagreements existing within its ranks, does meet 
current international needs. 

To state these doubts is not to share them. If there is a real difference 
between Lauterpacht and his colleagues, it is more plausible to see it as 


188 Incidentally, that case may serve as a good illustration of the dangers e2- 
countered when the Court adopts too many grounds for its decision. It was not 
necessary for the Court, in that case, to interpret Art. 36(5) of the Statute as applying 
only to the original signatories of the Charter, an interpretation which not only runs 
counter to all previously accepted interpretations of the Charter and the Statute, but 
also opens the way to very far-reaching, and possibly destructive, reinterpretations of 
those instruments. For the purpose of deciding whether it had jurisdiction or not, it 
would have been sufficient for it to have decided that the Bulgarian Declaration of 1921 
lapsed with the dissolution of the League of Nations in 1946—as had been argued 
between the parties. See, in that connection, the joint dissenting opinion, [1959] 
I.C.J. Rep. 175 ff. 
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one of aim rather than method, and it is a perfectly legitimate one. The 
aim of the anonymous and collective opinion of the majority (sometimes 
accepted only by a minority of the Court itself) ,*** is to reach a decision— 
interest reipublicae ut sit finis litium. That is an immediate and formal 
aim. Lauterpacht was as much concerned as his colleagues in reaching a 
decision—a just decision. ‘‘A decision, final and authoritative, there 
must be,’’ he wrote.’*> Yet he seems always to have been looking beyond 
the immediacies, and deliberately searching for opportunities of exploring 
new roads to bring him closer to attaining his own long-term aim—the 
strengthening of the rule of international law for the preservation of 
international peace, and the placing of the Court itself on a solidly based 
moral and intellectual foundation which would enable it to discharge its 
duties faithfully. It was for this purpose that he utilized to the hilt 
his right to append separate and dissenting opinions. It has for some 
time been commonly felt among competent observers of the Court that 
individual opinions which, so to speak, underpin the anonymous decisions 
of the Court, thanks to their greater freedom of expression and emphasis on 
underlying principles which the anonymous author of the majority view 
cannot always articulate fully, or which, in another direction, by indicating 
other legal principles which can govern the particular circumstances, may 
correct any misleading impression which the majority opinion might 
convey, or which, by flatly contradicting it, are seen by enlightened legal 
opinion to be expressive of better law, have a value of their own not so 
much for the development of the law as for the proper functioning of the 
Court.4** But Lauterpacht seems to have gone even further than that. 
He filled his opinions not only with his vast knowledge and his deeply 
marked philosophical trend, but also, and perhaps as a consequence, with 
a vital sense of urgent mission. Consequently, the result of his persistent 
questioning of his colleagues’ work is paradoxical. Even today, I believe, 
Lauterpacht’s individual opinions are cited—in diplomatic texts, in the 
literature, and in the debates in the United Nations—as much as the 
majority opinions themselves, and it is very likely that the time will 
surely come when, many of the collective judicial pronouncements having 
passed inevitably into the reservoir of international legal precedents, it 
will be to Lauterpacht that the student, the lawyer, the social scientist, the 
statesman, and the philosopher—aye, the international judge too!—will 
turn to ascertain not only what the law was during the years 1955-1959, 
but why it was so. 

In his five years at the International Court, Lauterpacht trod a lone 
path, admitting no authority but that of the law and of his own intellect, 


184The decision in the Guardianship Convention case was reached by 12 votes to 
four. However, five of the judges who voted for the decision could not subscribe to the 
anonymous majority opinion, and appended separate opinions of their own. The actual 
opinion of the Court thus expresses views to which only a minority of its members 
could subscribe fully. 

185**Non Liquet’’ 220. 

186 Cf. Sir Gerald Fitzmaurice, ‘‘The Law and Procedure of the International 
Court of Justice,’’ 27 Brit. Yr. Bk. of Int. Law 1, 2 (1950). 
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doing only that which was right and just in his own eyes. Here is more 
than devotion and self-sacrifice to a high sense of public duty. Here is 
his personal sacrifice in the cause of peace, of one who had had first-hand 
experience of the horrors of modern world wars, and their bestialities. It 
was against political systems which made those horrors possible that he 
directed his attacks on the extremes of rigid positivism, and his shafts at 
different standards of morality and of law for states and for individuals; 
it was in that cause that he devoted so much of his vital energy for the 
suppression of international crimes and the furtherance of human rights. 
At the same time, he knew that law was not the panacea for all evil. He 
believed that thoroughgoing improvements in the law were an urgent 
necessity for the betterment of mankind and as a contribution to universal 
peace. To undertake that task was the privilege, and the duty, of the 
jurist—especially of the Judge of the International Court of Justice. 


IS THE LAW OF RESPONSIBILITY OF STATES FOR 
INJURIES TO ALIENS A PART OF UNIVERSAL 
INTERNATIONAL LAW? 


By S. N. Guga Roy 
Former Judge of the High Court of Calcutta 


I 


That a wrong done to an individual must be redressed by the offender 
himself or by someone else against whom the sanction of the community 
may be directed is one of those timeless axioms of justice without which 
social life is unthinkable. The most primitive form of redress which 
insisted on an eye for an eye and a tooth for a tooth was not really repara- 
tion at all, but retaliation pure and simple, treated as a substitute for 
reparation. Measures of individual retaliation are no longer permissible 
in municipal law and impartial tribunals are entrusted with the duty of 
determining the nature and the extent of the reparation for a given wrong 
according to the law of the land. 

International law has tried to follow parallel lines of development in this 
respect but has failed to keep pace with municipal law, largely because of 
its inherent difficulties. Reprisals, which are no better than individual 
retaliation, continued till even the other day to be acknowledged as a 
legitimate mode of reparation. The Covenant of the League of Nations, 
while imposing restrictions on resort to war, left uncertain the right of 
nations to make use of force short of war, suggesting thereby that the 
legality of reprisals might remain untouched. The Charter of the United 
Nations forbids the use of force except in certain contingencies and the 
implication of the relevant provision may well be that reprisals are still 
legal as long as they do not involve the use of force. 

Though international law lags behind municipal law in this respect, 
this much can hardly be doubted, that reparation as a germinal principle 
of bare justice runs as much through different systems of municipal law 
as through international law. 

Responsibility in law arises from the failure to discharge a legal obliga- 
tion. Normally the law places the obligation to make due reparation for 
an injury on the wrongdoer himself, and the responsibility in such a case 
will be his if he fails to discharge it. There may, however, be cases 
where the legal sanctions are directed against persons other than the 
delinquent, with or without the delinquent. In such cases, the respon- 
sibility rests on those against whom legal remedies are provided. When 
an injury to an alien is the result of what amounts to an act of the state, 
the state’s responsibility for reparation is direct, where it exists at all, 
just as it is in the case of an injury to any of its nationals. 
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It is, however, no concern of international law how a state discharges 
its responsibility to its own nationals or if it discharges that responsibility 
at all. But that law, as it stands today, steps in to ensure that an injury 
to an alien, when he happens to be a national of another state, does not 
go unredressed, unless, of course, the alien’s own state, enjoying a right of 
diplomatic protection of its nationals abroad without being burdened with 
the corresponding duty of such protection, decides for its own reasons 
not to pursue the matter. 

It seeks to accomplish this task by means of a twofold device. First, 
it makes a state’s duty in this respect international by assuming that it 
is a duty it owes, not to the injured alien, but to his own state, every 
state enjoying, as already stated, a right of diplomatic protection of its 
nationals abroad. Secondly, it sets up what is known as the international 
standard of justice. This must be satisfied by the measures of local redress 
open to an injured alien under the municipal law of the offending state. 
It provides that where there is no redress in local law or where the local 
redress does not measure up to the international standard either generally 
or in any particular case, a direct diplomatic move or access to an interna- 
tional tribunal, as the case may be, is in order. 

The first of these devices is designed as a safeguard against the offending 
state trying to minimize its responsibility to the vanishing point through 
legislation, as it is fully entitled to do in the case of an injury to its own 
nationals, within, of course, certain limits. The second seeks to protect 
an alien against the inadequacy, the ineffectiveness and the abuse of the 
machinery of local redress. 

Historically, during a large part of the Middle Ages, the state appears 
to have been held responsible for all international wrongs committed 
within its territory, whether by its own agents or by anyone else. On the 
notion of collective responsibility for injuries caused to a state or its 
subjects by a third state or its subjects was based the Germanic doctrine 
of reprisals which Grotius sought to replace by importing into the law 
the concept of “‘culpa’’ or ‘‘fault’’ from the well-known principle of 
Roman law that no one could be punished in the absence of his own guilt 
merely for the guilt of someone else. 

The Grotian theory of fault, though it did not pass unchallenged, retains 
even to this day an important position in this branch of international law. 
Diplomatic correspondence, law-making treaties, the work of later jurists 
and of the numerous Claims Commissions have built on the foundations 
laid by Grotius an impressive superstructure, but, ‘‘obviously neither 
doctrine nor case-law has yet adopted a conclusive position as to the basis 
of international responsibility.’’* That there should be so much uncer- 
tainty and inconclusiveness about the foundations of a state’s responsibility 
for injuries to aliens even after more than three centuries of intensive 
study of the subject by eminent jurists may well make one wonder whether, 


1 Fifth Report of the Special Rapporteur of the International Law Commission on 
International Responsibility, U.N. Doc. A/CN.4/i125 (1960). 
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after all, the imposing facade of this branch of law may not conceal one 
or more fundamental deficiencies. 

This branch of international law grew up to its present maturity in the 
nineteenth century and the first half of the twentieth, in the midst of a 
contest among a number of important members of the contemporary inter- 
national community for the mastery of the politically and economically 
undeveloped regions of the globe. The history of its development thus 
became ‘‘an aspect of the history of ‘imperialism’ or ‘dollar diplomacy.’ ’’? 
In the world in which it drew its maximum nourishment from conflicting 
needs and pressures, the cult that might is right found the sole limitation 
of its field of operations in the risks of war among rivals, though early 
enough in the history of this struggle a modus vivendi seems to have 
been worked out, urging each contestant to confine itself more or less to 
its own select zone of the pastures. Such a world cannot be particularly 
conducive to the growth of just law. 

Now that the end of World War IT finds imperialism, at least in its old 
familiar forms, in retreat from most of its major strongholds, and there 
is a radical transformation of the international community by the emer- 
gence of more and more new states, a thorough re-examination of this 
branch of international law, like most of its other branches, from all 
possible points of view, seems imperative as an essential preliminary to 
its revision on lines likely to be acceptable to the practically worldwide 
community of nations, now in course of formation. 

That the International Law Commission has now been at work upon 
it for some years makes it an opportune moment for the presentation of 
some of its problems from the standpoint of the states which the receding 
tide of imperialism has just brought into being. This standpoint has so 
far had little chance of making itself heard and, on that ground alone, 
deserves full consideration, if justice is demonstrably to prevail in inter- 
national relations. 

By justice here is meant, not that justice according to the law which 
judges in every system are pledged to administer, but justice in the sense 
of the closest possible approximation to that ideal of absolute justice with 
which Plato’s Dialogues make us familiar, for which every system of law 
perpetually strives, and which finds a true reflection in the enlightened 
spirit of man all over the world. It is in this sense that President Cleve- 
land must have used the word when, in his special message to Congress 
in 1893, he spoke of the law of nations being founded on reason and 
justice. Paragraph 1 of Article 1 and paragraph 3 of Article 2 of the 
Charter of the United Nations also must have used the word in the same 
sense unless, of course, one assumes the Organization to have pledged itself 
to lend the weight of its authority in favor of all the injustices of the 
existing international order. 

States are no longer like the planets of our solar system, each moving 
in its own orbit without ever coming into touch with the rest. On the 


? Philip C. Jessup, A Modern Law of Nations 96 (1949). 
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other hand, it is the external contacts of states which bring the international 
community and, in its wake, international law, into being. ‘‘The states 
constitute a community because there is constant intercourse between them. 
Intercourse is, therefore, a condition without which a community of nations 
could not exist,’’* and ‘‘intercourse is a presupposition of the international 
personality of every state.’’* 

The international community in its inception was confined to only some 
Christian states of Europe. It expanded within very narrow limits to 
embrace, first, the other Christian states of Europe and next their own 
offshoots in other continents. It thus retained until recently its racial 
exclusiveness in full and its geographical and other limitations in part. 
The international law which the worldwide community of states today 
inherits is the law which owes its genesis and growth, first, to the attempts 
of these states to regulate their mutual intercourse in their own interests 
and, secondly, to the use made of it during the period of colonialism. 

The contacts of the members of the restricted international community 
of the past with other states and peoples of the much larger world outside 
its own charmed circle were not governed by any law or scruples beyond 
what expediency dictated. The history of the establishment and consolida- 
tion of empires overseas by some of the members of the old international 
community and of the acquisition therein of vast economic interests by 
their nationals teems with instances of a total disregard of all ethical 
considerations. A strange irony of fate now compels those very members 
of the community of nations on the ebb tide of their imperial power to 
hold up principles of morality as shields against the liquidation of interests 
acquired and held by an abuse of international intercourse. Rights and 
interests acquired and consolidated during periods of such abuse cannot 
for obvious reasons carry with them in the mind of the victims of that 
abuse anything like the sanctity the holders of those rights and interests 
may and do attach to them. To the extent to which the law of responsi- 
bility of states for injuries to aliens favors such rights and interests, it 
protects an unjustified status quo or, to put it more bluntly, makes itself 
a handmaid of power in the preservation of its spoils. 

It is true that this branch of law is ‘‘ultimately concerned with the 
possibility of maintaining a unified economic and social order for the 
conduct of international trade and intercourse among independent political 
units of diverse cultures and stages of civilization, different legal and 
economic systems, and varying degrees of physical power and prestige.’’® 
The rules that have evolved for ensuring this ultimate purpose of the law 
are applicable, no doubt, to all states irrespective of their power and 
prestige. Yet differences, particularly in physical and economic strength, 
are not devoid of all significance in the world and, oftener than not, 
count in favor of the stronger. Desirable, therefore, as it is, ‘‘to preserve 
the minimum conditions which are regarded as necessary for the continu- 


81 Oppenheim, International Law 262 (H. Lauterpacht, ed., 1958). 
4 Ibid. 321. 
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ance of international trade and commerce,’’ if not ‘‘on its present basis,’’ ® 
on a basis reasonably fair to all concerned, it is necessary, above everything 
else, to eliminate from the intercourse of states, as far, of course, as human 
wisdom can contrive it, whatever tends to breed in the weak a sense of 
helplessness and in the strong a corresponding sense of mastery, leading 
ultimately to the use of the weak by the strong for their own ends. 

Though no law can be expected to produce the desired results except 
in a general atmosphere of respect for the law, one way of ensuring this 
may be to revise the law governing the intercourse of states in such a 
manner that, in spite of the differences in power between one state and 
another, intercourse between them may be placed on a reasonable level of 
equality, by cutting down to an absolute minimum the factors likely to 
destroy in practice the theoretical equality of states. 

At the root of the concept of the equality of states there is the concept 
of their sovereignty—a concept which receives full recognition in para- 
graph 1 of Article 2 of the Charter of the United Nations, where the 
Organization is expressly stated to be ‘‘based on the sovereign equality 
of all its Members.’’ The sovereignty, therefore, of the states making 
up the international community must be accepted as an inexorable postulate 
of international law, not merely as we find it today, but also as it 
is likely to be for some time to come, in spite of enthusiastic efforts in 
certain quarters to popularize the idea of a world government. 

Sovereignty, however, is no longer an unfettered and capricious use of 
power. If internally it must function within the law which provides its 
inner principle of regulation, sovereignty and the law being but two 
different modes of expression of the same normative order, the state, in 
its external contacts with other sovereignties also, it must function within 
the law designed to govern such contacts. This is the minimum require- 
ment for the very existence of an international community and must on 
that ground be taken to be beyond question. But the law within which 
it must function cannot be a law imposed upon it from outside. That 
law has to owe its binding character generally to the consent, either express 
or implied, of each member of the international community. The validity 
of all rules of international law for any state must accordingly be tested 
primarily on that touchstone. If any particular rule does not stand that 
primary test, it ought to cease to be universally binding, though it may 
still be binding among some states because of their acceptance of it in 
one way or another. 

As the international community was confined, during by far the longest 
period of its growth, to the Western Christian Powers, the bulk of inter- 
national law, if not the whole of it, represents their common customs and 
traditions which need not be, and in most cases are not, the common 
customs and traditions of the other Powers, and, in any event, the Powers 
that secured their admittance to the Family of Nations after World War II 
were no parties to the agreements and understandings on which, after all, 
international law is, in its last analysis, based. Every state, it is true, 
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may be taken, on its entry into the Family of Nations, to accept generally 
as binding on itself the existing international law. But does it necessarily 
mean that it accepts the whole of that law? Should it not rather mean 
that it accepts by implication only that part of it which is truly universal, 
such as the laws of war based on humanitarian considerations? 

When two states enter into a law-making treaty or convention, they 
are both bound by the law they create for themselves. No state other 
than those that are parties to such treaties, conventions or customary laws, 
or that accept them as binding, would be bound by them. These are 
instances of particular international law applicable to one or more distinct 
sections of the international community. No state outside the section or 
sections to which such law is applicable can, with any show of reason, 
be said to subscribe, by implication from its mere membership of the 
international community, to any part of what is really no better than 
‘‘particular’’ international law. What, therefore, a state on its entry 
into this community may reasonably be taken to accept as binding on 
itself is no more than that ‘‘body of rules of a fundamental character 
universally binding on all the members of that society.’’* In other 
words, in any controversy between two states, the law that may rightly 
be invoked is the relevant portion of what is universal international law 
and also of so much of particular international law as may have been 
accepted by the states concerned. 

Again, law is only a means to an end, namely, the end of ensuring 
justice. It is really no more than an instrument of justice. The juxta- 
position of the expressions ‘‘the principles of justice’’ and ‘‘international 
law’’ in paragraph 1 of Article 1 of the Charter of the United Nations 
setting out the Purposes of the Organization does suggest a recognition 
of the paramount importance of justice in relation to law, so that, in 
the event of a conflict between the two, the principles of justice must 
override the specific rule of international law. If this is correct, it 
follows that even where an existing rule of international law is binding 
on a state, either because it is part of universal international law or because 
it has been accepted by it, it cannot justly be debarred from pleading in 
any case that the rule in question operates harshly or unjustly on a 
sizeable section of the international community either generally or in 
specific situations and that to that extent it militates against ‘‘ principles 
of justice’’ and cannot on that ground be given effect. If this means the 
tearing up of international law by the roots, it is desirable that this should 
be attempted now before the International Law Commission completes its 
task. It is always sound engineering practice to dig up old foundations 
and to lay them anew when they are found to be too weak for the new 
structure to be built on the same site. 

There is in this branch of the law a fundamental question, calling for a 
searching examination in the light of principles of unquestioned universal 
validity, namely, how far the duty of a state, where it has such a duty at 
all, to make reparation for injuries to aliens caused in its territory can 
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be made international in the sense that it is a duty it owes to the home 
states of the injured aliens and not to those aliens themselves, without the 
offending state’s consent, express or implied, before the question of its 
responsibility arises. 

Two subsidiary questions of some importance in this context also deserve 
attention. These seek to explore the legal and moral justification, first, 
for setting up an international standard as a test of the local redress 
available to an alien under the municipal law of the offending state, and, 
secondly, for the existing rule which imputes responsibility to a state on 
the sole ground of denial of justice to be inferred from the failure of 
local redress to satisfy the requirements of the international standard, 
even for those acts of private individuals to which the lack of due diligence 
on the part of the state cannot be said to contribute in any way. 


II 


One of the two ‘‘vital events’’ materially affecting the so-called ‘‘tradi- 
tional view’’ of the law of responsibility was the birth of a great Power 
out of the upheavals at the end of the First World War, ‘‘with a com- 
pletely different ideology of social justice, involving completely different 
social and economic systems which endanger, among other things, the 
existing conception of private property.’’* Intimately bound up with this 
radically different social and economic system is a radical change of outlook 
as to the relationship between the individual and the state. 

In democracies of the traditional Western type, in the first place, the 
government is supposed to represent the people as a whole, though in fact 
it can rarely represent more than a majority of the people; in the second, 
even in the present phase of their strivings toward socialism, private 
property, including that in some, at least, of the principal means of 
production, retains an important place in the economy of the state; and 
in the third, the rights of the individual, increasingly curtailed as they are 
in certain fields in the interests of society as a whole, still receive effective 
legal recognition. 

The starting point, on the other hand, of the whole Soviet conception 
of the state, sovereignty and international law is the irreconcilability of 
conflicting class interests. The Communist state is avowedly run in the 
interests of the Russian and international proletariat and makes no claim 
to represent the parasitica! exploiting classes. It looks upon the proletariat 
alone as the people. Communism next insists on the collective rights of 
the class—‘‘the body of persons who fulfil in the process of production 
at a given stage of social development a common economic function and 
occupy by virtue of that function a common economic status.’’® Until 
the social revolution which Communism has embarked on works itself 
out and its goal of a stateless and classless society is reached, the proletariat 


8 The speech of Dr. Pal of India at the 9th Session of the International Law Com- 
mission. 1957 I.L.C. Yearbook 157-158. 
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must trust to its advance guard, the Communist Party, consisting of the 
most enlightened workmen, to lead it. The individual thus becomes a mere 
eog in the wheel, primarily of the class and secondarily of the state. 
The stress of Communism on the essentially social character of the produc- 
tive process provides the key to its repudiation of private property. 

With the emergence of the People’s Republic of China, the basic ideas 
of Communism have gained currency so widely in the world that inter- 
national law can hardly afford to ignore them in the process of its revision. 
As these ideas may have more or less influenced the thoughts of even states 
and peoples not wedded to Communism, the task of fitting them into the 
structure of the law of responsibility without digging up the old foundations 
appears to be an impossible one. 

The novel ideas of Communism, fundamental as they are, affect only 
the view of what constitutes the general interest of a people or how it is 
to be achieved, but Communism does not alter in any way the basic objec- 
tive of a state to ensure this general interest as well as it can, as much in 
a Communist country as elsewhere. Broadly speaking then, the state today 
may be taken to embody and represent the general interest within the 
section of society it embraces and hence is considered the natural source 
of all general rules concerning social conduct. This general interest 
crystallized in the state expresses itself in legal standards of behavior. 

The view that orders of the state are the law is the result of the intrinsic 
connection between the state and the general interest. From this analogy 
of the domestic system, we may safely say that if states are to be bound 
by any legal rules, these rules must be based on a common interest still 
broader in scope than the general interest represented by each state—an 
interest which transcends the state and makes its réle appear relative. 
International law must be capable of basing its claim on such wider-than- 
state interests in society and of reinforcing it perhaps by the weight of 
the social group representing these interests. International solidarity 
experienced by certain social groups of the international world with respect 
to such common interests of transnational scope can alone be the real basis 
for a system of law seeking to impose restrictions on the international 
freedom of action of a state. : 

International law in its present form is the outgrowth of a society in 
which the individual’s free initiative played a vitally important réle, and 
the modern state almost all over the world assumes new functions both 
of controlling, and of undertaking the responsibility for, increasingly larger 
areas of an individual’s life, so as to be the first and the only initiator, 
promoter and dictator of social cohesion. This fundamental change makes 
it imperative for international law to take due note of the organizational 
tasks of governments, of the requirements of their accomplishment of those 
tasks and of the conditions of functional co-ordination between different 
states. The need for a complete overhaul of this branch of the law is thus 
essential for an adjustment of conflicting ideologies and interests in 4 
manner conducive to the peaceful progress of every state, and of the 
community of states. 
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III 


In the discussions in standard treatises and authoritative writings on 
the law of responsibility of states for injuries to aliens, including the 
admirable reports of F. V. Garcia Amador, Special Rapporteur of the 
International Law Commission,’® and the Draft Convention (Draft No. 11) 
by Louis B. Sohn and R. R. Baxter, Reporters of the Harvard Law School," 
the international character of a state’s responsibility in this respect ap- 
pears mostly to have been assumed, and on that assumption as a starting 
point there has been a diligent search for an understandable basis of the 
imputation of responsibility to the state. 

The approach attempted in these lines is altogether different. It leaves 
well alone the question of what is the true basis of a state’s responsibility 
for injuries to aliens in cases where existing international law fastens 
responsibility on it, and confines itself mainly to an exploration of the 
foundation on which rests the international character of this responsibility, 
wherever it may exist. This international responsibility is quite distinct 
from a state’s responsibility under its own law for injuries to its own 
nationals and aliens alike. The question discussed here is this: Assuming 
the state has a responsibility for reparation of injuries to an alien in 
a given set of circumstances, is this responsibility really international or 
merely a domestic responsibility under its own law? 

A state’s responsibility for an injury to the person or property of 
an alien within its own territory, where it exists at all, is supposed by 
international lawyers and Claims Commissions to be its responsibility 
to the home state of the injured alien and not to the injured alien per- 
sonally, and that is how it has come to be treated as international. The 
traditional theory behind the assumption is that every state has a legal 
right of diplomatic protection of its nationals abroad, so much so that 
when one of them is injured in a foreign state, it is deemed to be itself 
injured in the person of its national. How far this assumption is uni- 
versally valid so as to make the law evolved on that basis part of universal 
international law calls for close scrutiny. 

One of the attributes of a sovereign state is its supreme authority over 
men and things within its own borders and this is the territorial aspect 
of sovereignty. Its personal aspect lies in its power to exercise supreme 
authority over its citizens at home and abroad. Aliens living or owning 
property in another state are subject to its territorial jurisdiction and may 
be compelled to pay rates and taxes there and even to serve ‘‘in case of 
need and under the same conditions as citizens, in the local police and the 
local fire brigade for the purpose of maintaining public order and safety. 
On the other hand, an alien does not fall under the personal supremacy 
of the local State; therefore, he can not, unless his own State consents, 
be made to serve in its army or navy, and cannot like a citizen be treated 
according to discretion.’’ 

10U.N. Docs. A/CN.4/96, 106, 111, 119, 125, 184 (1956-1961). 


11 Harvard Law School, June 1, 1960. 
121 Oppenheim, International Law 681-682 (H. Lauterpacht, ed., 1958). 
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The sovereignty which a state exercises over an alien is purely territorial 
and the sovereignty it exercises over its nationals abroad is purely personal. 
The citizen carries with, him when he goes abroad the allegiance he owes 
to his home state and, in consequence of its personal sovereignty over its 
nationals abroad, the state can ‘‘command its citizens abroad to come home 
and fulfil their military service, may require them to pay rates and taxes 
for the support of home finances, may ask them to comply with certain 
conditions in case they desire marriages concluded abroad or wills made 
abroad to be recognised by the home authorities and can punish them 
for crimes they have committed abroad,’’?* subject of course, to restrictions 
created by treaty. 

If internally sovereignty must act within the law so as to attain its 
maximum effectiveness, in its external contacts with other sovereignties 
also it must be prepared to submit to a code of rules accepted by, and 
consequently binding on, all of them. That intercourse among states must 
be regulated by such a code may thus be readily conceded. What is, 
however, to be investigated is how far the existing law of responsibility 
constitutes such a universally binding body of rules. 

The nationality which a citizen of one state carries with him abroad 
adheres to him, unless and until he formally renounces it and adopts 
another. With his nationality he carries abroad his allegiance to his home 
state which, in its turn, is, under existing international law, supposed 
to stretch forward to him its arm of protection beyond its own frontiers 
into the territory of another state. This is not normally possible except 
through diplomatic channels or, where that fails, through claims before 
international tribunals, if there are any. That some of the members of 
the extremely limited international community of the past claimed such 
a right against other members and admitted such rights in other members 
as against themselves, though states have not always been consistent in 
their claims against other states or in the admission of the claims 
of other states against themselves, may at best suggest the growth of a 
custom only as among themselves—a custom in no way binding on other 
states, unless it can be shown to have had its roots in some en principles 
of law of a more or less universal character. 

The exhaustive reports of F. V. Garcia Amador, the Special Rapporteur 
of the International Law Commission on this subject, do not speak of any 
attempt on the part of any jurist to trace a state’s right of diplomatic 
protection of its nationals abroad to any such principles. That suggests 
that not merely has no such attempt been made so far, but this right cannot 
in all probability be derived from any general principles of law. 

The sole connecting link between a state and its nationals abroad is the 
bond of nationality. The personal allegiance of these nationals to their 
home state and their home state’s personal sovereignty over them are two 
different aspects of this bond. If this bond makes them look for help 
and protection in case of need to their home state, it makes their home 


18 Op. cit. 288. 
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state in its turn naturally solicitous for their personal safety and general 
welfare in a foreign state. But this it cannot directly ensure within the 
territorial jurisdiction of another state without coming into collision 
with it. For this a friendly approach through diplomatic processes is 
essential. In this way the mutual interests of two states in their na- 
tionals in each other’s territory lead to the development of diplomatic 
practices designed to secure these interests. In course of time, similar 
practices grow up among other states and it is from the common practices 
of a number of Western states that this branch of law has been evolved. 

The general interest of a state in the welfare of its nationals abroad, 
whether or not it leads to diplomatic relations among the states concerned, 
is sometimes secured through the services of ad hoc bodies. That every 
state has such a general interest in its nationals in a foreign state does 
not automatically solve the problem of the right of diplomatic protection. 
By such a right is clearly meant a legal right. A legal right of diplomatic 
protection may, of course, arise from such general interest and there is 
no doubt that it did so arise for some states of the old restricted interna- 
tional community. 

Legal rights mostly begin as interests of some kind or other. It is only 
when the law throws its mantle of protection over any interest by recog- 
nizing it and at the same time by providing for its enforcement through 
appropriate legal processes that it matures into a legal right. The recog- 
nition of an interest as an enforcible legal right as between two states by 
custom, treaty or convention would not necessarily mean its recognition as 
such a right between any one of these two states and a third state or among 
a number of other states. If, however, at the root of this transformation 
of a mere interest into a legal right there is a universally valid legal 
principle of such fundamental importance as to impart to the interest, even 
without any custom, treaty or convention, the character of a legal right, the 
position may well be different. The very fact that this branch of law is 
treated entirely as customary suggests the non-existence of any such 
principle at the root of the general interest of a state in its nationals 
abroad being converted into its legal right of their diplomatic protection. 

How far this right, said to be co-related to the nationals’ allegiance to 
the state, can be derived from that allegiance has now to be considered. 
If a state has to protect the life and property of its citizens, whether at 
home or abroad, in return for their allegiance to it, it should be a duty on 
its part to afford them such protection. The municipal law of most states 
provides for a measure of protection internally to their citizens, and to this 
extent it is the duty of the states to their citizens to extend to them the 
protection enjoined by the law. Externally no state has any such duty 
at all, unless its law specifically provides for it, nor have its citizens abroad 
any corresponding right of protection from their home state. What every 
state claims is a right against every other state, and this right is without 
any corresponding duty to the citizens in whose favor it is claimed. The 
duty of a state which corresponds to this right is a duty to the aliens 
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within its borders or rather a duty to the home state of those aliens. In 
this way, the rights and duties of states become reciprocal. 

This basis of reciprocity among states alone makes possible those mutual 
understandings among them to which such rights and duties are ulti- 
mately traceable. Such a basis, however, is lacking as between a state 
and its nationals abroad. Their state claims their allegiance but does 
not owe them its protection. This, in the writer’s opinion, makes this 
so-called right of the state devoid of anything like a moral content. It 
also shows that a state’s right of diplomatic protection of its nationals 
abroad is not really derivable from their allegiance to it, though this 
allegiance alone can provide an explanation of the right. 

In countries where the citizens enjoy under municipal law a measure 
of protection from the state internally, there is a contrast between the 
position of citizens at home and that abroad. At home they claim the 
state’s protection as a matter of right, while abroad it is discretionary 
with the state. Where, however, the municipal law does not oblige the 
state to afford its citizens any protection at home, the contrast is a little 
less sharp, for neither at home nor abroad does the citizen have any right of 
protection. But at home a citizen is without any remedy against his 
state, while abroad the right of his state to extend to him at its own 
discretion its diplomatic protection assures him at least a measure of pro- 
tection he is denied at home. Apart from the question of discrimination 
as between the nationals of a state at home and those abroad, this contrast 
seems to the writer to emphasize the difficulty of deducing the right in 
question from a citizen’s allegiance to his state. The derivation of the right 
in the two cases from the self-same source of allegiance of the citizen to his 
state would negative the possibility of such contrasts. 

If, however, there is a state which under its municipal law has a duty 
imposed upon it to protect its nationals abroad, there may be no contrast 
between the position of its citizens at home and that abroad, it being quite 
unlikely that a state providing in its own laws for a duty on its part of 
protecting its citizens in other states, would not make a provision for a 
similar duty on its part of protecting them internally. In such cases, 
a state’s right of diplomatic protection of its nationals: abroad may 
legitimately be traced to those nationals’ allegiance to it. Apart from the 
fact that such states are few, there such a derivation of the right would be 
open to the criticism of a state’s acquisition of a right against another 
state without its consent. Any such unilateral acquisition of rights by 4 
state is unthinkable in the community of nations. 

If a state’s right of diplomatic protection of its nationals abroad cannot 
be derived from their allegiance to it, one has next to ask oneself how far 
a state’s interest in the general welfare of its citizens in foreign states 
ean be supposed to extend in law. Initially this interest used to be purely 
of a paternal nature. There is nothing in it at that stage to suggest an 
identification of the national’s safety and well-being with the safety and 
well-being of the state. The first steps towards this process of identification 
begin with the successful ventures of private traders, merchants, factors 
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and other citizens of certain states of Europe in the backward regions of 
the world. The state’s flag followed its trade and these private citizens 
became the advance guard of their states in the building up of colonial 
empires overseas. With the participation of states in the economic ventures 
of their nationals in foreign states by their ownership of controlling shares, 
the process goes further toward its completion till, in comparatively recent 
times, with the claims of the state to assume control of and responsibility 
for an increasingly larger area of an individual’s life and activities, the 
state’s interest in its citizens both at home and abroad has taken on a 
new complexion altogether. 

If, in the past, the individual’s free initiative in economic and other 
fields inside and outside his own state was left unaffected by the claims of 
the state to share it or its spoils and profits, private property is no longer 
private in its entirety, even in states where it has not been abolished as an 
institution. The state claims an increasingly growing interest therein. 
Over the property of aliens who happen to be the nationals of other states, 
there are the claims of their home states for the repatriation of either the 
income from the property or, in the event of its nationalization by the state 
with territorial jurisdiction over it, of the compensation, if any, for it. 
Such claims for repatriation arise from the natural anxiety of the states 
concerned to benefit from a suitable investment of the money at home or 
abroad. There are also the claims of the states with territorial jurisdiction 
to a share of the income from the property in taxes and also to a nationali- 
zation of the property in the interests of the state and the society it 
represents. 

These are problems brought into prominence by the recent changes in 
the relations between the individual and the state. They must undoubt- 
edly be attacked in the course of the revision of this branch of law. The 
previous non-existence, however, of such problems justifies the view that 
they could not have played any part in the shaping of the law as it has 
come down to us. They cannot, therefore, be expected to throw any light 
on the evolution of a state’s interest in the welfare of its nationals abroad 
into its legal right of diplomatic protection of those nationals. As the 
somewhat paternal interest of a state inthe general welfare of its nationals 
abroad came more and more to be transformed into the state’s interest 
in its own welfare and, probably even before that, a state’s friendly inter- 
ventions in the cause of its nationals in another state through diplomatic 
channels shed at times as much of their friendliness as diplomacy per- 
mitted and assumed in the stronger of the two states a veiled form of 
pressure, if not at the point of the bayonet, with the specter of bayonets 
not very far off in the background. After all, there were then, as now, 
differences in economic and military strength among the Western Powers 
the diplomatic practices of which gave rise to this branch of law. 
Wherever such differences exist, it is impossible to minimize the part they 
play in shaping the behavior of states, and the voluntary character of an 
understanding between two states of unequal power has to be discounted 
to some extent. 
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If it is argued that the numerous Claims Commissions have inferred 
the existence of this right from the diplomatic practices of the states con- 
cerned in the disputes before them, one need only point out that wherever 
the interest of a state in its nationals in another state came to be recog- 
nized as a legal right, the interest had already become a legal right by 
virtue of that recognition alone and the Commissioners merely declared a 
pre-existing right. Where, on the other hand, there was no such recog- 
nition, the Commissioners were hardly entitled as judges to bring that right 
into existence by a mere assertion to that effect. It must also be borne 
in mind that, whatever the weight of their members as judges, the Com- 
missions were not courts but arbitral tribunals more concerned with the 
reconciliation of the conflicting viewpoints of the parties than with the 
declaration of the law and its application to the facts. 

It is not unlikely that when the process of identification of the interests 

of a state’s nationals abroad with those of the state itself was in progress, 
perhaps unconsciously at the beginning, the emergence of colonialism as an 
important historical phenomenon led to a conscious formulation by Vattel 
of this identification in the theory of the state itself being injured in the 
person of its national abroad. By 1758, the year of publication of his 
principal work, the colonial expansion of Europe was already well on its 
way. 
The Permanent Court of International Justice,* the United States- 
Mexican Claims Commission,?® Borchard ** and Brierly ** try to explain 
this theory with reference to certain larger interests a state has in claim- 
ing reparation. These larger interests are, according to them: first, the 
maintenance of the principles of international law; secondly, the preven- 
tion of future delinquencies by the offending state in respect of the citizens 
of other states; and thirdly, the removal of feelings of insecurity and 
distrust from the minds of foreigners living or owning property in other 
states. These so-called larger interests of a state evidently take for granted 
the existence of its right of diplomatic protection of its nationals abroad 
as part of universal international law and can hardly be used as proof 
of the existence of that right without slipping into the fallacy of arguing 
in a circle. 

While conceding a right of that nature as among some states to have 
grown out of their diplomatic practices in handling the interests of their 
nationals in one another’s territory, one must, at the same time, point 
out that diplomatic relations invariably rest on a basis of reciprocity. 
Even when one state employs an ad hoc body for taking up with another 
state an aspect of the welfare of its nationals there, the measures ulti- 
mately to be taken in furtherance thereof have necessarily to be agreed 


14 Panevezys-Saldutiskis Railway Case, P.C.I.J., Series A/B, No. 76, p. 16. 

15 American Commissioner Nielsen’s Opinion in L. M. B. Janes’ Case, Annual Digest, 
1925-26, Case No. 158. 

16 Diplomatic Protection of Citizens Abroad (1915). 

17‘*The Theory of Implied State Complicity,’’ reprinted from Brit. Yr. Bk. of Int. 
Law (1928), in The Basis of Obligation and Other Papers of Brierly, selected and 
edited by Sir H. Lauterpacht and Prof. C. H. M. Waldock 152-160 (1958). 
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upon by both. The extension of this branch of law as it is to areas where 
this basis of reciprocity is lacking, is thus bound to mean a perpetuation 
of rights and interests acquired without the restraints of either law or 
morality and, to that extent, of some of the glaring injustices of the ex- 
isting order. 

These larger interests of a state, probably no more than a magnified 
version of the interests of its injured national in claiming reparation, may 
be secured just as well without any resort to the fiction of the state itself 
being injured in the person of its national. The very fact that such a 
fiction had to be invented perhaps by way of an explanation of a state’s 
responsibility in the matter being to the state of the injured individual 
rather than to the injured individual himself, suggests the basic weakness 
of the assumption the fiction seeks to explain. 

Even if it be conceded that these larger interests of a state require 
a claim for reparation of an injury to the person or property of one of 
its nationals in another state to be examined by an international tribunal, 
that could have been secured just as well by treating the interposition of 
the injured individual’s state as an inevitable procedural formality until 
the individual comes to be recognized as a subject of international law. 
But to treat it as a mere procedural formality is to concede at once the 
validity of the Calvo Clause and the untenable nature of a state’s in- 
sistence on pursuing a claim even in the face of the injured national’s 
reluctance to do so and its unwillingness to press a claim in opposition 
to the injured national’s anxiety for redress. 

In almost all domestic systems of law, the right to reparation for an 
injury vests in the injured individual or his successor in interest from 
the moment of the injury. If in international law it vests differently, 
there are three possible alternatives. These are, first, that it vests ex- 
clusively in the state; secondly, that it vests in both, the injury simul- 
taneously giving rise to two independent rights, one of which vests in the 
injured national and the other in his state; and thirdly, that a state’s 
right to reparation, based as it may be on that of its injured national, 
arises not directly from that injury but only from the offending state’s 
failure to make amends to him for his injury, and that it accordingly 
vests in the state of the injured individual only on that failure. None 
of these alternatives appears to be free from anomalies. 

The first alternative leaves the injured alien without any rights in the 
matter. Yet as the individual injured, the right of reparation primarily 
belongs to him and not to the state which, if injured at all, is injured 
only through him. Again, the rule of local remedies entrusts the carriage 
of the proceedings before the local tribunal to him and him alone. How 
is this to be reconciled with the supposition that the right vests exclusively 
in the state? Why again could not the state from the very beginning, in 
pursuance of the right vested in it by international law, take up the 
matter before the local courts? 

The second alternative creates two independent rights. The same act 
may affect two different persons in two different ways and from that point 
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of view, it is far from inconceivable. It is not, however, easy without a 
certain amount of intellectual jugglery to fit into a coherent whole some 
of the broad features of the existing law on the basis of this alternative. 
In the first place, if these are two independent rights, why cannot they 
be pursued independently of each other and in the same forum or in two 
different fora? Why must the measures of local redress available under 
the municipal law of the offending state be exhausted and that too, only 
by the injured individual and not by his state also, before resort to an 
international tribunal becomes permissible? If one says that, though the 
right to reparation belongs to the state of the injured individual, it is only 
because of the requirements of the local law that international law en- 
trusts the carriage of the proceedings in the local courts to the injured 
person himself, would it not be at least equally logical to argue that the 
right of redress is always that of the injured, and if international law 
allows his state to intervene, it does so only as a procedural necessity and 
not because the state has any rights of its own? 

The third alternative, formulated as something like a compromise be- 
tween the first two, irons out some of their inconsistencies no doubt, but 
in its turn it leads to an unwarranted identification between the rights of 
the injured and those of the state in the matter and yet fails to maintain 
it consistently throughout. 

To assume that a state’s right arises only when due reparation is not 
made to its injured national is to assume that a satisfaction of the in- 
jured national’s claim amounts to a satisfaction of the state’s claim as 
well. That again necessarily implies that if a state is injured at all when 
one of its nationals is injured abroad, its injury has the same effect on it as 
the national’s injury has on him. In this way an identity is established 
between the injury to the national and the injury to the state and the 
right of the national and the right of the state. Yet the state’s right to 
press a claim for reparation or to refuse to press it in spite of the injured 
national’s wishes to the contrary would suggest that the state’s right over- 
rides that of its injured national. To that extent, it becomes impossible to 
posit the identity of the two rights, though without an assumption of this 
identity it is difficult to ensure the logical consistency of this alternative. 

A state is both in law and fact an entity quite distinct from any of its 
individual citizens or groups of citizens. It is not easy, therefore, to 
conceive a situation in which the rights of the two coincide. What, after 
all, is the principle on the strength of which this identification is predicated 
only in international law and that also only in cases of the nationals of 
one state being injured in another? Is there any corresponding identifica- 
tion between the state and its citizen internally? Is the state itself in- 
jured when one of its citizens is injured within its own borders? 

The municipal law of most states empowers the state as the executive 
organ of the society it represents to prosecute offenders charged with 
crimes on the theory that the society in its own interests must put a stop 
to crimes because they are antisocial in their nature. This, however, 
furnishes neither a parallel to, nor a convincing ground for, a thoroughly 


1961] LAW OF RESPONSIBILITY OF STATES 879 


artificial identification between the interests of a state’s injured national 
and those of the state itself. The two situations are not parallel for the 
simple reason that, while internally a state, as the instrument of society 
for its own preservation, may well represent it, externally it is only one of 
the units of the international community and cannot with any show of 
reason claim to represent that community. Nor is there any reason to 
think that in the event of an injury to a national of one state in another, 
the whole international community should consider itself injured. 

Brierly says that, even if one rejects the supposed justification of the 
traditional theory of the state itself being injured in the person of its 
national, 


in the dogma that individuals cannot have rights or duties at inter- 
national law, it is still possible to hold that the theory itself is sound 
as reflecting the essential facts of the situation in which such an 
international claim arises. . . . Such a view does not, as is sometimes 
suggested, introduce any fiction of law; nor does it rest, as the Com- 
missioners’ 7* language seems to imply, on anything so intangible 
as ‘‘the wounding of national honour’’; rather it expresses the plain 
truth that the injurious results of a denial of justice are not or at any 
rate are not necessarily confined to the individual sufferer or his 
family, but include such consequences as ‘‘the mistrust and lack of 
safety’’ felt by other foreigners similarly situated.’® 


It is difficult to appreciate what situations Brierly has in view here. 
Does he mean that when a national of one state is injured in another in 
circumstances leading to an imputation of responsibility to the state where 
the injury is caused, the offending state already identifies itself with the 
offender and there is such a public outcry against it in the injured 
national’s home state that it has no option but to identify itself with its 
injured national? In other words, does he try to convey here the idea 
that when a national of a state is injured in another state, the bond 
of nationality between the injured individual and his state at once brings 
about such a fusion between the two that the individual is legally merged 
in his state? 

What again does Brierly mean by saying that the theory does not 
introduce any fiction of law? If the theory implies an identification 
of the interests of a state’s injured national with those of the state itself 
from the moment of the national’s injury in another state right up to the 
settlement of the claim, there is obviously something here which is wholly 
non-existent in national systems of law and which may on that ground be 
reasonably said to be an imaginative creation of some international jurists. 
That the identification arises with the injury to the national abroad and 
ends with the settlement of his claim of reparation probably serves better 
than anything else to show up the true character of the identification 
involved in the theory of a state itself being injured in the person of its 
national. 


18 Two of the three Commissioners in L. M. B. Janes’ Case. See note 15 above. 
19‘¢The Theory of Implied State Complicity.’’ See note 17 above. 
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The theory seems, first, to convert the individual injured and thus 
primarily interested in reparation, into a mere representative of his state 
before the local tribunals, and next, by a mysterious process, to transpose 
the state as the claimant before an international tribunal, though its 
right to reparation is derived from the injury to one of its nationals. 
Yet in computing damages, is it possible in fact to separate the loss to the 
injured national or his relations from the loss to the state, as the United 
States-Mexican Claims Commission did in Janes’ case? *°. Borchard sug- 
gests that ‘‘Possibly the complete mental separation of the private and 
the public offense, in measuring the damages, is more fancied than real.’’ *4 
An injury to an individual in person or property affects that individual 
directly and others, including the state, if at all, indirectly. The damages 
for such indirect loss can rarely be assessed except in terms of those for the 
direct loss. An attempt at a complete mental separation of the two is 
thus very largely forced. If this forced attempt must sometimes be made, 
it is probably made for the purpose of accounting for anomalies which 
seem to defy a rational explanation. 

Brierly’s advocacy of the traditional theory of a state being itself in- 
jured in the person of its national abroad appears very shortly afterwards 
to have changed into almost a negation of its correctness, when he de- 
scribed it as ‘‘often an entirely unreasonable interpretation to put upon the 
facts.’’??. This changed view he maintained till the last: 


A State has in general an interest in seeing that its nationals are 
fairly treated in a foreign State, but it is an exaggeration to say that 
whenever a national is injured in a foreign State, his State as a whole 
is necessarily injured too.”* 


This modified attitude of Brierly to the theory, and the anomalies it 
brings in its wake into the existing law, suggest that this law, abstracted 
initially from the practices of some states of the old international com- 
munity grew up in a haphazard manner until its potentialities as an instru- 
ment of imperialism were discovered. From then onwards dates the real 
beginning of its development. 

Even before the rise of imperialism, a number of European states no 
doubt claimed and admitted as among themselves the state’s right of 
diplomatic protection of its nationals abroad. Imperialism, however, 
found in it a ready-made device to push itself forward under a sort of 
legal banner and at the same time helped the law to develop along certain 
lines. Once ‘‘the old Vattelian fiction’’ underlying the state’s right of 
diplomatic protection of its nationals abroad is abandoned, not merely 
‘*in the ordinary claims case’’ ** but in all cases, as it should be if it is 
really a fiction, the sole theoretical basis of the right claimed as part of 
universal international law disappears and the only crutch left for this 


20 See note 15. 2121 A.J.L.L. 518 (1927). 

22The Basis of Obligation in International Law and Other Papers of Prof. J. L. 
Brierly 52 (The Clarendon Press, 1958). 
23 The Law of Nations. An Introduction to the Law of Peace 218 (5th ed., 1955). 
24 Philip C. Jessup, A Modern Law of Nations 116 (1949). 
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right to lean on is custom. But custom is limited in its operation to 
states which either were its birthplace or adopted it. 

If one confines oneself to the law as it stood at the turn of the century 
or at the commencement of World War II, without looking backward into 
its origins and phases of growth, one may well be tempted to take the 
law in its present form as having always been a part of universal inter- 
national law in the sense that, at that point of history, it had been ac- 
cepted by all the members of the extremely narrow international com- 
munity of the past, including the few non-Western states admitted into 
that community at later stages. From this it is but a short step to the 
conclusion that every new member on its entry into the community of 
nations automatically accepts international law in all its parts, except 
what may be limited either expressly or by necessary implication to some 
members only. 

The bulk of existing international law is an undoubted legacy from the 
international community of the past—a community limited both racially 
and geographically. Beyond the frontiers of this community there was a 
vaster world. The contacts of the members of that community with this 
vaster world outside were not regulated by any kind of law. There was 
thus a division here of mankind inte two distinct parts. The so-called 
international community, the smaller but more powerful part, dominated 
the bigger but weaker part. The universality, therefore, of even that 
part of international law which governed all the members of that old 
international community was the universality of a very small slice of our 
world—a slice which ignored the other part except for its own ends. 
In other words, it was a mere semblance of universality. From this point 
of view, whatever in international law is based on universally valid 
humanitarian or other principles can alone claim to be truly universal. 

To argue from this semblance of universality of any branch of inter- 
national law that it is really universal and as such must be treated as 
automatically binding on new members of the international community 
involves, in the writer’s view, the assumption of an analogy between this 
community and a club. Today’s international community is supposed in 
this argument to be merely an expanded version of the old, just like a 
club which does not necessarily cease to be the same old club because of an 
enlargement of its membership. This, like most analogies, seems super- 
ficial and misleading. A club is a community within a community and 
presupposes the existence of a larger community within which alone it can 
function. The club may have its own rules for the guidance of its 
members but these must be consistent with the laws of the larger com- 
munity. The international community, on the other hand, was and is 
itself a community of communities and instead of itself functioning within 
a larger community, it has smaller communities of different types co- 
existing within it. A club may change its identity when structural or 
other changes, including a change of objectives, dictate the necessity or 
desirability of a new start. Whether there is a new start or not, the law 
of the larger community ensures its functioning according to its own rules. 
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When, during a particular phase of its history, the international com- 
munity enlarged itself by the admission of only one or two members, there 
was nothing like a structural change of the community and it might well 
be said that it was the same old international community as before, the 
old and the new members being governed alike by the existing rules of 
international law. When, however, this community comes more and more 
to embrace practically the whole of mankind, is this phenomenon to be 
treated as a mere expansion of the old community or as a new birth 
altogether? The radical structural changes of the international com- 
munity since the end of World War II hardly entitle one to accept the 
first alternative and to reject the second. For the first time in history, 
man’s dream of a world community, at least in the political field, has 
been taking shape before our eyes. 

If there is truly a new beginning here, is it not pertinent to inquire how 
far the law governing the members of the old community can legally 
govern the members of the new, in the absence of specific agreements 
among them? In the event of a dispute among some members of this 
new-born world community as to whether a particular law is binding on 
one or more of them, there is no law of a larger community, as in the case 
of a club, by reference to which the dispute may be settled. The new- 
born world community must have a new set of laws to govern the inter- 
relations of its members as well as other matters. This new set of iaws 
may, of course, be built round a nucleus of as much of the old law as may 
be found to be conducive to the larger interests, not only of some of the 
members of this new community, but of all. 

As time has laid bare the processes of exploitation and its effect on the 
exploited, the exploited parts of the world have been naturally looking 
forward to their emancipation from external exploitation and the exploit- 
ing parts equally naturally to their preservation of as much as possible, 
in the changed circumstances of the time, of the old rights and interests 
still in existence. The tensions that arise from these conflicts of interests 
should not be beyond the capacity of man’s sense of justice to resolve. 
The primary requirement, however, for setting these conflicts at rest is the 
growth among the nations of the world, and particularly among those that 
claim to lead them, of a profound understanding of each other’s problems, 
so that the ancestry of the rights and interests in question, together with 
the whole history of their working may be exposed to the searchlight of 
that understanding, and the rights and interests dealt with on principles 
of fairness, justice and equity. 

This is probably impossible as long as the old international law of re- 
sponsibility continues to be weighted in favor of the stronger states, for 
that, as already stated, is the way to the perpetuation of existing in- 
justices. Yet this is the effect of the extension of the existing law on the 
subject to states which neither were parties to the growth of this law in 
custom hor ever adopted it on a reciprocal basis with other states. Un- 
less two states have their nationals in each other’s territory in appreci- 
able numbers, the question of reciprocity hardly arises. This basis of 
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reciprocity was available among the European states when their practices 
laid the foundation of this law. But the era of colonialism did not provide 
any such basis of reciprocity between the colonial Powers on the one hand 
and their victims on the other, the relations between them being principally 
those between the exploiter and the exploited. 

Since the end of World War II, the nationals of most states have 
been carrying on business or following other pursuits in one another’s 
territory more or less on equal terms, except where colonialism still goes 
on fighting its last-ditch battles. This would thus appear to be an 
auspicious moment for this branch of international law to make a new 
beginning. This must, however, be really a new beginning and not merely 
a dressing up of the old law in a new garb. In human affairs, however, 
it is next to impossible to have a clean slate to write on. Even new be- 
ginnings carry with them a part of the old heritage. For one part of the 
world today there is a rich heritage of rights and interests to be saved out 
of the wreckage of imperialism; there is for the other a trail of blood 
and tears to be erased by an effacement of the rights and interests which 
left that trail behind them. 

To treat the existing law of responsibility as extending automatically 
to a state previously outside the community of nations but newly admitted 
to it, on its very entry into this community, is to confer on all other mem- 
bers of this community a right against such state of diplomatic protection of 
their nationals. Of course, it will also have a similar right against each 
of the other members. In existing circumstances, there may well be a 
basis of mutuality for such relations among most states which are free 
from foreign domination. If, therefore, the existing law with suitable 
modifications could be applied only to rights and interests to be created 
now or after the adoption of a new law of responsibility, a good deal of the 
objectionable features of this law from the point of view of the victims 
of colonialism are likely to disappear. 

The law, however, as it is, though applied to present or future injuries, 
in person or property to the nationals of one state in another, may have 
to deal with cases in which the injuries are directly or indirectly at- 
tributable to strained relations developing from economic and other forms 
of exploitation of one people by another. Even personal injuries may 
constitute the final act of a drama of tensions accumulating over a period. 
These tensions are often traceable ultimately to economic causes or causes 
closely connected with the acquisition of rights and interests of immense 
value by aliens at the cost of the indigenous population. The question 
of the universality of the existing law of responsibility thus assumes a 
crucial importance in connection with its application to a class of cases of 
injury to aliens in person, where the injured alien is singled out by his 
assailants largely because in their eyes he represents a cause distinctly 
harmful to the larger interests of their state or of large sections of their 
own people. It is equally important in its application to cases of injury 
to aliens in property where, behind the acquisition or the enjoyment of the 
property, there are things apt to arouse widespread sentiments of burning 
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indignation. Economic motives and causes thus play a significant réle in 
both of these two types of cases, and it is not always difficult to disentangle 
these motives and causes from a variety of other motives and causes mixed 
up with them in producing the situations in which the injuries occur. 

To apply to the preservation of such rights and interests or, in short, 
such property as may have been acquired and enjoyed by the nationals 
of one state in another during the former’s political and economic domina- 
tion of the latter, without any basis of reciprocity between the two or any 
restraints of law or morality, rules of law acquiring their binding force 
from the reciprocal acceptance thereof by two or more states, amounts 
practically to compelling the state where the property is situated to recog- 
nize as legal, with retroactive effect, its acquisition and enjoyment. 

Nominally, no doubt, the law becomes applicable from the entry of the 
state in question into the Family of Nations, but as the tribunal must, in 
a large majority of cases, if not in all, take for granted the legality and 
propriety of the acquisition and the enjoyment, it is in substance applied 
with effect from the time of acquisition of the property. In this way, 
unalloyed brigandage and different forms of exploitation of the past 
sometimes come to acquire legal sanctions. The formula of unjust en- 
richment, applied at times by tribunals to cases of nationalization, seems 
to be more applicable here than there. In any event, this is surely not 
justice. There is also involved here a most unwarranted infringement 
of a state’s sovereignty. 

If a state is not entitled to base its claim of a right of diplomatic pro- 
tection of its nationals in another state on those nationals’ personal alle- 
giance to it or on its personal sovereignty over them, no intelligible basis of 
this right is discoverable, apart from a mutual understanding between the 
two states concerned. Where this mutual understanding does not exist, 
the law simply does not apply. To apply it even in such a case is to 
impose the law from outside. 

A state is under no obligation to admit an alien to its territory, but 
when it does admit him, it does not in any way guarantee his life and 
property probably beyond the point up to which its laws may guarantee 
them to its own nationals. An alien entering foreign territory of his own 
free will does so entirely at his own risk and with the full knowledge of the 
internal conditions there. If the state visited suffers from chronic mis- 
government, its own nationals are as unsafe there as any foreigner can be. 
If, on the other hand, it is reasonably well governed, the foreigner would 
not normally run any risk not shared by the state’s nationals. When 
an alien’s visit is dictated by expectations of material gain in one way 
or another, the risks he takes must be well calculated. Where, then, is the 
moral justification of his state’s intervention on his behalf? Is there any 
such justification for international law to intervene with a double set of 
norms for his protection, namely, one ‘‘based on an international bill of 
rights and, therefore, appertaining to any individual,’’*> whether a 


25 Jessup, A Modern Law of Nations 101. 


1961] LAW OF RESPONSIBILITY OF STATES 885 


national or an alien, ‘‘and another . . . based on special additional rights 
accorded to aliens’’? 

It is difficult to reconcile Professor essup’s advocacy of a double set 
of norms for aliens with his suggestion that 


the old Vattelian fiction of the injury to the state through the injury 
to its national should, in the ordinary claims case, be abandoned.*" 


He may not have chosen to push his own view to its logical conclusion, 
lest he should thereby knock away the sole supposed basis of a state’s right 
of diplomatic protection of its nationals abroad and, with that, the basis of 
this branch of international law as well. He is not, however, at all 
unmindful of the obvious unfairness of this law, under which ‘‘the 
individual in his capacity as alien enjoys a much larger measure of pro- 
tection . . . than in his character as the citizen of his own State.’’ ** 
“‘The balance needs to be redressed, but the pendulum should not swing 
to the other extreme.’’ ** 

The most effective form of security for a foreigner lies in the confidence 
he can create around him in the state where he lives or owns property 
and also in the laws of that state. The development of popular govern- 
ment almost all over the world is likely to lead to a fast liberalization and 
improvement of the municipal laws of states and also of their administra- 
tion, in response to popular needs and pressures. A more or less uniform 
standard of laws and their administration may thus be reasonably ex- 
pected in most states in the not very distant future. 

Another factor of major importance in the world today is the mutual 
sense of interdependence among the nations. Whatever the differences in 
their power potential, they need each other economically and otherwise. 
Our nature is such that we simply cannot live in isolation, either as indi- 
viduals or as groups, without disowning a part of our own essence. That 
provides the spiritual need for a real sense of community among peoples. 
The weak and undeveloped states in their struggles for economic advance 
have to count very largely on the financial and technical assistance of the 
strong and advanced states. The strong and advanced states in their turn 
need, to some extent at least, the weak and undeveloped ones for raw 
materials and as markets. The strong probably need also the moral sup- 
port of the weak. A situation of mutual interdependence among states and 
peoples may well be expected to lead to a sympathetic understanding 
among them of each other’s problems and through that understanding to 
an expansion of the area of good will and good faith in international affairs, 
provided, of course, that those affairs are allowed to develop in peace and 
amity. 


26 Ibid. 

27 Ibid. 116. 

28 Lauterpacht, An International Bill of the Rights of Man 48 (1945), quoted in A 
Modern Law of Nations 101 (1949). 

29 Jessup, op. cit. 101. 
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International peace and amity, however, are today under constant 
threats. It is in the minds of men and women that these threats are 
born and bred in contact with unpleasant realities. These unpleasant 
realities of international life must be faced with courage, if peace is 
really to be assured. The use to which the law of international responsi- 
bility of states has been put in the era of colonialism, just about to end, 
and the use to which it may still be put by imperialism in retreat, constitute 
one of these unpleasant realities. It is thus of considerable importance 
that the true theoretical foundations of this branch of law with its his- 
torical associations must be fully explored and a sincere attempt made to 
remove at least one cause of tension between two different sections of the 
evolving world community. 

To provide in ‘‘a modernized international law of the responsibility of 
states for injuries to individuals . . . two sets of rights for individuals, 
one qua individual and one qua alien,’’*® and at the same time to retain 
in it ‘‘the old practice of diplomatic interposition’’** by states, which is 
to be supplemented by the injured alien’s right of petition to an interna- 
tional authority, is nothing short of trying to load the law still more 
heavily than at present in favor of aliens. It modifies, no doubt, the exist- 
ing law in another respect by denying to the state its right of pursuing 
a claim in opposition to the wishes of its injured national. At first sight, 
the injured national’s right, as an alien, of access to an international 
tribunal independently of his state, looks like nothing better than a com- 
pensation for the state’s loss of its right to press a claim even against his 
wishes. A closer scrutiny, however, shows that the state more than gains 
in one direction what it loses in another. The reluctance of an injured 
alien to press a claim for reparation may be due to one of three possible 
reasons. In the first place, he may be fully satisfied about the adequacy of 
the relief obtained by him locally; in the second, he may think his claim 
to be not very well founded either in fact or law; and in the third, he 
may consider it inexpedient to proceed with the claim, though convinced 
about its justice. In the first two cases the chances of success for the 
alien’s state are somewhat slender, but in the third they are reasonably 
good. There is thus a real sacrifice of the state’s right only -in a limited 
type of cases, but even there, the moral foundation of the state’s claim 
stands considerably weakened by its injured national’s unwillingness to 
proceed: 

To supplement the state’s right of interposition by the new right of its 
injured national is to ensure in a covert way the prosecution of the claim 
by its injured national with the full backing of his state from behind 
the scenes, even in cases where the state finds it impolitic to proceed in 
spite of reasonable chances of success. The national’s right thus becomes 
a second line of defense for the state’s right in cases which are important 
for the state but which, at the same time, the state cannot put 
forward for a variety of political or other reasons. These are likely 
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to be cases where ‘‘that mysterious but powerful abstraction, ‘national 
honour’ easily becomes involved.’’*? When the state really feels that a 
claim must be pursued in vindication of national honor, though it cannot 
do so itself, it is far from difficult for it to transmit its own feeling of 
‘*national honor’’ being at stake to its injured national and thereby to 
persuade him to press a claim he may be reluctant at first to press. 

That this modernized law of responsibility does not completely eliminate 
the risk of ‘‘the old practice of diplomatic interposition’’ being ‘‘used 
as a device for securing economic or political domination or supremacy 
in the life of another state’’** is admitted, but any such tendency is 
expected to be ‘‘checked by other rules controlling state action’’ and also 
by the inconsistency of economic imperialism ‘‘with the concepts on which 
the United Nations is built and should function.’’** The actual working of 
the United Nations up to the present is the most telling commentary on 
the value of this expectation. 

The differentiation in existing international law between an alien and a 
national in his own state sets up a psychological barrier between the 
nationals of a state and the aliens living or owning property there. This 
is probably more marked in underdeveloped states for obvious reasons. 
The aliens there are conscious of the backing of their home states, usually 
more powerful than the states where they are aliens. This consciousness 
of the aliens not infrequently finds an expression in their acts and behavior 
and tends to produce an opposing consciousness in the nationals. This 
hampers international trade and intercourse and, what is of more funda- 
mental importance, vital cultural exchanges among states and peoples. 
Ultimately, it prevents the growth among them of a true sense of com- 
munity which alone can breathe into the political world community, now 
being born, a glow of life and health. 

Whether the provision of an additional safeguard for aliens amounts 
to a legal discrimination or not as between aliens and nationals, the net 
result of the working of international law side by side with municipal law 
places these two categories of individuals on substantially different footings 
in matters in which rights do not flow from nationality except to the 
extent that an individual’s nationality makes him an alien in a foreign 
state. That the citizens of one state enjoy as aliens in other states the 
same protection as do the citizens of those states as aliens in the first state, 
can be but poor consolation to it, if, as often happened in the past, its own 
nationals rarely look beyond their own shores for wealth and fortune, 
and if it has constantly to find itself in the unfortunate situation of a 
respondent rather than a claimant in claims cases. 

Besides this differentiation as between a state’s nationals and aliens, 
there is involved in this double safeguard for aliens and their states’ 
right of interposition a far more objectionable differentiation between 
states of unequal power and prestige, because these two elements weight the 
law rather heavily in favor of the states which at one time divided among 
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themselves the whole of the economically and politically backward regions 
of the world and built up rights and interests there of immense value at 
the cost of the indigenous people, sometimes by means of doubtful morality. 
This is where the sting of the law makes itself most acutely felt. The 
very fact that there was this differentiation in the past and that it is 
still considered necessary to retain both of these elements in the law even 
on the adoption of a Bill of Human Rights, suggest that in the evolution 
of this law man’s moral sense has not so far been much at work. 

The law of responsibility then, is not founded on any universal prin- 
ciples of law or morality. Its sole foundation is custom, which is binding 
only among states where it either grew up or came to be adopted. It is 
thus hardly possible to maintain that it is still part of universal interna- 
tional law. Whatever the basis of obligation in international law in the 
past, when the international community was restricted to only a few states, 
including those, fewer still, admitted into it from time to time, the birth 
of a new world community has brought about a radical change which 
makes the traditional basis of obligation outmoded. 

Once it is found that the right of diplomatic protection of their na- 
tionals abroad, claimed by states as a customary right, is not universally 
binding, the structure of this law as part of universal international law 
crumbles, for this right is assumed to be the sole basis of a state’s claim to 
stretch out its protecting hand to its nationals in the territory of another 
state independently of its consent. Its elimination from universal interna- 
tional law necessarily means that, even outside the limited zone of the 
applicability of this law, the responsibility of a state for injuries to aliens 
remains in every case in which it may be held to be responsible exactly 
in the same way as in the case of its own nationals, but it remains its 
responsibility not to the home state of the injured alien but to the injured 
alien himself. In other words, it ceases to be an international responsibility 
and becomes a responsibility only under the municipal law of the state 
concerned. 

There may, however, be cases of injuries to aliens which are not ordi- 
narily paralleled by injuries to citizens, as for example, injuries to foreign 
shipping or other interests by boycott or injuries caused by exchange 
control. When a general movement like a boycott affects foreign interests 
and shipping other than men-of-war and other public vessels treated in 
international law as parts of the territories and organs of the states owning 
them, the state where it occurs is powerless to deal with it unless it contra- 
venes the law, except through special legislation aimed at the movement. 
Whether any such special legislation is possible or desirable in any par- 
ticular case depends on a variety of factors. One of the most important of 
these factors is the nature of the circumstances leading to the movement. 
If the boycott is in contravention of the law or results in such contraven- 
tion, the state’s machinery of law and order and justice should itself 
be able to cope with it and afford relief to the interests affected. 

In the event, however, of injuries caused to foreign interests in a state 
by artificial exchange control or by any change of municipal law in matters 
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affecting such interests, there can be no legitimate complaint from the 
aliens affected, if the controls or the changes are initiated and worked out 
in good faith and in the general interests of the indigenous people and 
the state, unless, of course, these involve a violation of the state’s own 
pledges to the home states of the aliens or the aliens themselves. In case 
of any violation of a state’s solemn pledges, of exchange controls being 
set up or of municipal law being changed without good faith or for the 
purpose of specially injuring foreign interests, the law of the land, if a 
sufficiently comprehensive modern system is in force and if it is adminis- 
tered honestly, fairly and impartially, should normally ensure justice 
being done. 

If the responsibility of a state for injuries to aliens, even where it exists 
according to the standards of international law, is not international in 
the sense of being the responsibility of one state to another, the two other 
questions, one relating to the international standard of justice as a test 
of local redress and the other to the denial of justice according to this 
standard being treated as the sole ground of imputation of responsibility 
to the state, would hardly arise. Considered even independently, they 
are not without their own objectionable features. There is, of course, 
nothing inherently wrong for a state, particularly one which does not 
deny its nationals or even aliens a reasonably satisfactory standard of 
justice, to expect and insist on a similar standard for its own nationals 
in other states, especially where the standard is deplorably low. The 
crucial question, however, once again, is how far this insistence can go 
in the absence of a mutual understanding among the states concerned. 
From the point of view of a state which is no party to any understanding 
with other states about the treatment of their nationals in one another’s 
territory, what is ordinarily presented as the international standard of 
justice seems to be open to five objections. 

First, a national of one state, going out to another in search of wealth 
or for any other purpose entirely at his own risk, may well be left to 
the consequences of his own ventures, even in countries known to be 
dangerous. For international law to concern itself with his protection 
in a state without that state’s consent amounts to an infringement of 
that state’s sovereignty. Secondly, a standard open only to aliens but 
denied to a state’s own citizens inevitably widens the gulf between citizens 
and aliens and thus hampers, rather than helps, free intercourse among 
peoples of different states. Thirdly, the standard is rather vague and 
indefinite. Fourthly, the very introduction of an external yardstick for 
the internal machinery of justice is apt to be looked upon as an affront 
to the national system, whether or not it is below the international standard. 
Fifthly, a different standard of justice for aliens results in a twofold 
differentiation in a state where the internal standard is below the inter- 
national standard. Its citizens as aliens in other states are entitled to a 
higher standard than their fellow citizens at home. Again, the citizens of 
other states as aliens in it are also entitled to a better standard than its own 
citizens. 
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The rule of international law under which a state’s responsibility for 
injuries to an alien arises only from what, according to the international 
standard, amounts to a denial of justice, is open to the same objections 
as the international standard of justice. There is, however, still another. 
The question whether or not there has been a denial of justice according 
to the international standard involves not merely questions of the pro- 
cedure followed at the trial and subsequent proceedings, if any, and the 
questions of fact in issue, but the far more difficult and delicate question 
of how far the judges of the different tribunals which heard the matter 
at different stages allowed themselves, in deciding the case, to be influenced 
by considerations likely to pollute the stream of justice in any way. 
It is not an impossible task in any case, but inherently difficult in most 
cases, except those where denial of justice is clear on the face of it. 

Behind the attempt made here to focus attention on what appears to 
the writer a basic weakness of this branch of the law, there is the hope 
that during its revision its rules will be worked out in a genuine spirit 
of accommodation to, and reconciliation of, conflicting interests and points 
of view, and with a courage of conviction which does not recoil from the 
risk of drastic operations if and when they are essential for the removal of 
cancerous growths in international life. The task, immeasurably difficult 
as it is, may not be altogether beyond the capacity of man, provided he 
ean bring to its accomplishment inexhaustible patience, a profound under- 
standing of the multiple facets of all human problems and, above all, the 
spirit of justice. 

While the revision of this law is in progress, the old rules will probably 
have to be applied. Personally, however, the writer is inclined to think 
that for a period of, say, ten or fifteen years it will not be a bad idea 
altogether to put the existing law in cold storage, invoking it as little or 
as rarely as possible, and to leave the states, at this crucial stage of their 
interdependence, to work out for themselves in appropriate treaties or 
conventions the rules by which they want to be governed in the matter 
during this transitional period. If such working arrangements can be 
arrived at by a sufficiently large number of states, the International Law 
Commission will find therein a reliable nucleus around which to build 
for posterity. One need hardly add that such working arrangements 
are possible only if the states approach this task in the light, not of the 
unenlightened narrow self-interest of each, but of the much larger interest 
of all. Into this larger interest the sectional interest of each has to be 
fitted in the fairest possible manner. If no such arrangements are pos- 
sible, injustices may occur here and there during the transition. Even 
then, mutual good faith and a spirit of mutual accommodation, without 
which law itself may be unable to ensure justice, may work wonders. 
Even if injustices do occur, they will not certainly be the first or the worst 
of their kind in the history of the world nor will they be without their 
roots in some injustices of the past. The states which may be the victims 
of such injustices during the transition may well, instead of nursing 4 
sense of grievance, search their own history and their own heart for a 
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discovery of the chain of causation, linking up the injustices of the past 
with those of the present and the future, and thus giving rise to a vicious 
circle within which humanity finds itself imprisoned today. It is high 
time for man to step out of this prison by breaking the vicious circle at 
some point or other. The first steps are probably the most difficult, espe- 
cially because what looks like self-denial but may not in fact be what it 
looks like is an essential prerequisite to the opening of a successful attack 
on that vicious circle. 

As far back as 1933, while stressing the necessity of law in general 
and of compulsory arbitration in particular, as an essential condition for 
the preservation of peace, Lauterpacht observed as follows: 


From the fact that compulsory arbitration is a condition sine qua non 
of the normal machinery for the preservation of peace, it does not 
follow that peace is not equally dependent on other factors, including 
an enhanced consciousness of international solidarity, and a broad- 
minded preparedness not to rely rigidly on acquired legal rights when 
such rights conflict with justice and with the peaceful and progressive 
development of international relations.* 


If the statement was true then, is it not far more true today, when humanity 
faces a prospect of complete annihilation? If ‘‘peace hath her victories 
no less renowned than war,’’ the preparation of their groundwork, neces- 
sarily to be designed for much greater durability than the groundwork of 
military victories, calls for efforts much more sustained, much more heroic, 
if less spectacular, and on a much more gigantic scale than even total war, 
from the mighty and the great as much as from the weak and the lowly. 
To these efforts, what at first sight appear to be generous sacrifices of 
acquired rights and interests of considerable value but are really in most 
eases no more than either belated justice or overdue rectifications of past 
wrongs, must be the initial and major contribution. 
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INTRODUCTION 


When the Security Council of the United Nations investigates an event or 
situation at the scene, it establishes a credible factual basis for its considera- 
tion of the situation, and the situation itself may be stabilized by the pres- 
ence of the investigators. These important benefits may involve concomitant 
difficulties for the state in whose territory the investigation occurs, since 
the presence of international investigators may be conceived of as a limita- 
tion of its sovereignty. Objections may also arise from states seeking to 
obscure the realities of the situation being investigated, or from states which 
resist as a matter of principle any functions of international organizations 
which appear to derogate from state sovereignty. 

These considerations give pertinency to three questions concerning the 
Security Council: 


1. As a matter of internal competence, is the Security Council authorized 
to investigate at the scene of events? 

2. Has the Council the right to investigate at the scene of events, that is, 
have Members of the Organization an obligation to permit the investigation 
within their territories? 

3. Has the Council the power to take sanctions against a party to the 
dispute which refuses to recognize the right to investigate within its ter- 
ritory ? 

THE CHARTER 

Article 34 


Investigation is provided for in Article 34 of the Charter of the United 
Nations, which provides: 
The Security Council may investigate any dispute, or any situation 
which might lead to international friction or give rise to a dispute, mm 
order to determine whether the continuance of the dispute or situation 
is likely to endanger the maintenance of international peace and 
security. 
The conduct of an investigation might also be authorized by Article 39, 
which will be considered subsequently. 


* The opinions expressed in this article should not be attributed to the Department of 
State. 
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The explicit provisions of Article 34 make clear the competence of the 
Security Council to investigate at the scene of events. What is in issue is 
the obligation of Members of the Organization to permit an investigation 
within their territories, and the power of the Security Council to impose 
such an investigation against the wishes of the state involved. Since 
Article 34 was thoroughly discussed during the Council’s consideration of 
the Greek case,’ the comments therein bear on these questions. 

During the consideration of the Greek question in the Security Council 
some representatives urged that the language of Article 34 indicates the 
existence of an obligation to admit a United Nations commission of in- 
vestigation. It was noted that the terminology used in Article 34 differs 
from that used in the other articles of Chapter VI. Article 33(2) provides 
that the Council, when it deems it necessary, shall ‘‘call upon’’ the parties 
to settle their disputes by peaceful means; Articles 36(1) and 37 authorize 
the Security Council to ‘‘recommend”’ certain measures for the settlement 
of disputes. Articles 36(3) and 38 refer to ‘‘recommendations.’’ This 
argument continued : 


When, on the other hand, these terms are compared with those of 
Article 34, it at once appears that Article 34 is quite differently 
drafted. Here there is no question of ‘‘recommending’’ an investiga- 
tion, or of ‘‘calling upon”’ the parties to accept an investigation. The 
text says ‘‘The Security Council may investigate ...’’ It appears to 
me that the text of these different articles itself settles the question ; the 
drafting is too different. I repeat, taken together, the terms used in 
Chapter VI have obviously been too carefully weighed for the differ- 
ence in wording between Article 34 and the other Articles not to have 
a meaning.” 


This argument is unpersuasive; the term ‘‘may investigate’ in Article 34 
need not denote more than a mere competence to investigate, as distin- 


1The Greek question in the Security Council arose out of a complaint by the Greek 
Government on Dec. 3, 1946 (U.N. Doc. 8/203), which stated that Albania, Bulgaria 
and Yugoslavia were supporting the guerrilla forces fighting against the Greek Army in 
Greece. Although Albania and Bulgaria were not Members of the United Nations, they, 
along with Greece and Yugoslavia, were allowed to participate in the consideration of 
this question by the Council after they had assumed the obligation of pacific settlement 
under Art. 32. U.N. Security Council, 1st Year, Official Records, 84th Meeting, p. 613 
(1946). On Dec. 19, 1946, the Security Council established under Art. 34 a Commission 
of Investigation to investigate the situation in Greece. Ibid., 87th Meeting, p. 701 
(1946). The Commission found that ‘‘ Yugoslavia, and to a lesser extent, Albania and 
Bulgaria’’ had ‘‘supported the guerrilla warfare in Greece.’’ IJbid., 5th Year, Spec. 
Supp. No. 2, at p. 106 (1950). When the Commission departed from Greece on April 30, 
1947, it was instructed by a resolution of the Security Council to leave a Subsidiary 
Group to continue the investigation. Ibid., 2d Year, 131st Meeting, p. 800 (1947). At 
its 188th Meeting on Oct. 21, 1947, Security Council resolutions which would have found 
the situation in Greece to be a threat to peace were vetoed by the Soviet Union. Ibid., 
188th Meeting, pp. 2098-2099 (1947). The matter was then removed from the agenda of 
the Security Council to permit the question to be dealt with by the General Assembly. 
Tbid., 2024 Meeting, p. 2405 (1947). 

2 Statement of the representative of France, ibid., 168th Meeting, pp. 1552-1553 
(1947); see also the comments of the representative of Belgium, ibid., 134th Meeting, 
p. 843 (1947). 
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guished from a right to investigate. The existence of the former was not 
in dispute. 

The drafting history of Article 34 is also inconclusive. Paragraph 1, 
Chapter VIII, of the Dumbarton Oaks Proposals provided that the 
Security Council ‘‘should be empowered to investigate’’ the disputes and 
situations referred to. At the San Francisco Conference, although the 
Canadian delegate in Committee III/2 expressed the view that the powers 
of the Council in investigating the nature of disputes should be clarified,‘ 
no such action was taken, and the wording, as reported out of the sub- 
committee, was: ‘‘The Security Council is empowered to investigate. .. .’’5 
In his report to Committee III/2, the rapporteur of the subcommittee com- 
mented that ‘‘the Subcommittee had interpreted this to mean that the 
Security Council had the right [in the original French, ‘‘droit’’] to in- 
vestigate any dispute or situation of the nature referred to.’’*® The 
Canadian delegate, in commenting on the report, ‘‘emphasized the im- 
portance of the power given the Council in this Article.’’* Neither 
‘‘right’’ nor ‘‘power’’ is unambiguous with regard to the question whether 
more than mere competence to investigate was granted by its version of 
Article 34. At its 34th meeting, the Co-ordinating Committee changed 
the words ‘‘is empowered to investigate’’ to ‘‘may investigate.’’ The re- 
port of the Co-ordinating Committee gives no explanation for the change.® 

In view of the ambiguous nature of the wording of Article 34, the exist- 
ence of an obligation on the part of states parties to the Charter to admit 
investigators sent by the Security Council would seem determinable only 
with reference to the general question of the obligation of Member States 
to obey Security Council decisions. 


Article 25 
Article 25 provides as follows: 


The Members of the United Nations agree to accept and carry out the 
decisions of the Security Council in accordance with the present 
Charter. 


If this article is applicable to Article 34, it clearly obligates states to permit 
the Security Council to investigate within their territories. During the 
Security Council’s consideration of the Greek question, its applicability to 
the articles of Chapter VI of the Charter, including Article 34, was dis- 
puted because of the use of the term ‘‘decisions.’’ One representative 


stated : 


Under Chapter VI of the Charter, the Council is only called upon to 
make recommendations, whereas the actual settlement of the dispute 
is left to the parties concerned. The Council may recommend a pro- 


8 Sec. A, par. 1, Ch. VIII, Dumbarton Oaks Proposals, Doc. No. 1, C/1, 3 U.N.C.1.0O. 
Does. 13 (1945). 

4 Doc. No. 274, III/2/6, 12 ibid. 16. 5 Doc. No. 958, III/2/B/1, ibid. 259. 

6 Emphasis added; Doc. No. 992, III/2/27, ibid. 107, 115. 

7 Emphasis added; ibid, 110, 118. 8 Doc. No, WD 434, CO/198, 17 ibid, 268, 
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cedure to be followed in order to put an end to a conflict, but the 
application of this procedure requires the consent of the parties con- 
cerned. In this lies the difference between the decisions of the Council 
taken under Chapter VII and the recommendations provided for in 
Chapter VI.° 


Such a conception of the Charter seems clearly erroneous. As another 
representative *° pointed out, the Charter nowhere states that the measures 
decided upon by the Security Council are not ‘‘decisions’’ under Article 25, 
and Article 27 specifically refers to ‘‘decisions under Chapter VI.’’ 

Tacitly admitting that the scope of Article 25 cannot be determined on 
the basis of the term ‘‘decisions,’’ a similar argument was made which 
would give some decisions a greater obligatory force than others: 


We are witnessing an attempt by the representatives of certain Govern- 
ments to prove to us that decisions taken under Chapter VI of the 
Charter, or at least, some of these decisions, have the same force as 
decisions taken under Chapter VII of the Charter. That is a wrong 
point of view, and is not consonant with the United Nations Charter. 
. . . It is obvious that a Security Council decision to conduct an in- 
vestigation falls into the category of preliminary measures for pacific 
settlement, whereas decisions which the Security Council has to take 
under Chapter VII of the Charter relate to disputes and situations 
which may constitute or do constitute a threat to the peace." 


This is, of course, a different argument from the previous assertion that 
actions are ‘‘decisions’’ only if taken under Chapter VII. This argument 
finds support in the Report to the President by the United States Delegation 
to the San Francisco Conference, which states that ‘‘the right of the 
Security Council to intervene develops by carefully graduated stages only 
as it becomes necessary to do so for the maintenance of peace,’’** and 
that ‘‘decisions of the Security Council take on a binding quality only as 
they relate to the prevention or suppression of breaches of the peace.’’ * 
That Article 25 is not limited to actions under Chapter VII is, how- 
ever, demonstrated by the legislative history of that article. During the 
discussion of this article by the drafting committee at the San Francisco 
Conference, the Belgian delegate proposed an amendment which would 
have limited the decisions of the Security Council to which the obligation 
applied to those under Chapter VIII of the Dumbarton Oaks Proposals.** 
Chapter VIII later became both Chapters VI and VII of the present 


®The representative of Bulgaria, U.N. Security Council, 2d Year, Official Records, 
156th Meeting, p. 1280 (1947); see also 159th Meeting, p. 1371; 166th Meeting, p. 1521. 

10 The representative of Australia, ibid., 167th Meeting, pp. 1544-1545. 

11 The representative of the Soviet Union, ibid., p. 1536; see also pp. 1541-1542, and 
statements by other delegates: Bulgaria, ibid., 156th Meeting, pp. 1280-1281; Yugo- 
slavia, ibid., 163d Meeting, pp. 1432-1433; Albania, ibid., 169th Meeting, p. 1599. 

12U. 8. Dept. of State Pub. No. 2349, Charter of the United Nations, Report to the 
President of the Results of the San Francisco Conference 86 (1945). This report was 
cited by the Yugoslav delegate. U.N. Security Council, 2d Year, Official Records, 163d 
Meeting, p. 1432 (1947). See the effective rebuttal of the French delegate, ibid., p. 1432. 

18 Report to the President, cited above, at 79. 

14 Doe. No. 555, ITI /1/27, 11 U.N.C.1.0. Does. 380-381 (1945). 
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Charter. In support of this amendment it was argued that paragraph 3 
(the present Article 24) referred to Chapter VIII powers, and that it was 
therefore reasonable to assume that paragraph 4 did as well, and the 
amendment was regarded by its sponsor as merely a clarifying one.** In 
response, the United Kingdom and the Union of Soviet Socialist Republics 
insisted that the Security Council should be recognized as having powers 
other than those of Chapter VIII,’* thus implying an even broader scope 
for the obligation conferred by Article 25. When the Belgian amendment 
was brought to a vote, it received 14 favorable votes to 13 against, but 
failed to achieve the necessary two-thirds majority..* This involves a 
decision by the Conference not to limit the obligation imposed by Article 
25 to Chapter VIII, i.e., to Chapters VI and VII of the present Charter. 
To determine accurately the scope of Article 25, it is submitted that it 
must be read in conjunction with Article 24, which provides in part as 


follows: 


1. In order to ensure prompt and effective action by the United Na- 
tions, its Members confer on the Security Council primary responsi- 
bility for the maintenance of international peace and security, and 
agree that in carrying out its duties under this responsibility the 
Security Council acts on their behalf. 

2. In discharging these duties the Security Council shall act in ac- 
cordance with the Purposes and Principles of the United Nations. 
The specific powers granted to the Security Council for the discharge 
of these duties are laid down in Chapters VI, VII, VIII, and XII. 


The close relationship of these articles is reflected in the fact that they 
were paragraphs of the same section of the Dumbarton Oaks text. The 
phrase ‘‘in accordance with the present Charter’’ in Article 25 would ap- 
pear to parallel paragraph 2 of Article 24. From the relationship between 
Articles 24 and 25, the scope of the obligation imposed by the latter is de- 
terminable. Read in conjunction with Article 24, Article 25 may be in- 
terpreted as granting the powers necessary to enable the Security Council 
to meet the responsibilities imposed by Article 24. 

What functions of the Council require the mandatory character con- 
veyed by Article 25 in order to enable the Council to meet its primary 
responsibility of maintaining international peace and security? While all 
the functions of the Council authorized by Chapter VII have such a direct 
relationship to the maintenance or restoration of peace that they must be 
considered obligatory, this cannot be said of all the functions authorized 
by Chapter VI. It is not essential to the maintenance of peace that parties 
to a dispute or situation resort to the specific method of settlement, or 
terms of settlement, recommended by the Security Council under Chapter 
VI, so long as they continue their efforts to arrive at a solution. Thus, 
actions by the Council under Articles 36, 37, and 38 are properly termed 
recommendations. It is essential, however, that the parties take measures 
to arrive at a solution, and should they fail to do so, the Security Council 


15 Doc. No. 597, III/1/30, ibid. 393-394. 16 Ibid. 394-395. 
17 Ibid. 395. 
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can require them to do so under Article 33(2). What of the investi- 
gatory power of the Council under Article 34? As is indicated below, 
Article 34 investigations are made for the purpose of determining the 
competence of the Council to deal with a given question. Such a de- 
termination of competence is essential if the Council is to operate at all. 
It follows that the Council’s decision, under Article 34, to investigate 
whether a dispute or situation is likely to endanger the maintenance of 
international peace-and security falls within the obligation imposed by 
Article 25. 


Scope and Purpose of Article 34 Investigation 


Article 34 authorizes the Security Council to investigate ‘‘any dispute, 
or any situation which might lead to international friction or give rise to a 
dispute.’ It has been asserted that this language involves a ‘‘vicious 
circle’’ in that an investigation is necessary to determine whether the 
situation is one which may lead to international friction or give rise to a 
dispute.*® Such an assertion is open to challenge on either of two grounds. 
Either it embodies a misconception regarding the sources of information on 
which Security Council decisions are based, or it gives the term ‘‘investiga- 
tion’’ an unduly broad meaning. 

The Security Council is not a judicial body; persons do not participate 
in its meetings in their individual capacities, nor are its members obligated 
to reach decisions only on the basis of evidence presented before the 
Council. As Article 23(1) of the Charter makes clear, the Security Council 
is composed of states rather than private persons. Each state member of 
the Security Council, in deciding what action the Council ought to take 
on a given matter, is not barred from using, and obviously does use, what- 
ever information on that matter has been received from its diplomatic and 
intelligence operations, and from the press and other information media 
as well. Moreover, states members of the Security Council consult with 
each other, both at the United Nations between meetings and through 
their diplomatic representatives at their respective capitals, on matters on 
the agenda of the Security Council. In the absence of a prohibition in 
the Charter, it is inconceivable that they would do otherwise. The discus- 
sions which take place in the Security Council meetings may also have an 
informational function, in that they may involve the exchange, analysis and 
collation of information acquired by the various members. 

Under these circumstances it is obvious that the proposition that the 
Council must conduct an investigation to determine whether a situation 
is one which may lead to international friction or give rise to a dispute—a 
very modest finding indeed—is unsupportable unless the term ‘‘investiga- 
tion’’ is interpreted so broadly as to encompass the fact-finding processes 
of individual states and the entire range of formal and informal discussions 
among Council members. Such an interpretation of the term ‘‘investiga- 


18 Kelsen, Law of the United Nations 390 (1951); on investigation by the Security 
Couneil generally, see ibid. 387-431, 437-444. 
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tion’’ is equally unsupportable. The normal diplomatic activities of states 
taking place outside Security Council meetings are not a part of a Security 
Council investigation merely because they concern an item on its agenda. 
Nor does the term ‘‘investigation’’ appear warranted with regard to 
ordinary processes of consideration and discussion within the Security 
Council. The Council, like any other parliamentary body, would be 
competent to consider and discuss matters on its agenda in the complete 
absence of any authorization to investigate. The distinction between 
consideration and discussion on the one hand and investigation on the 
other hand is a difficult question in the case of any parliamentary body. 
In the case of the Security Council it becomes especially complex because 
of its relation to the veto problem; it will be discussed later in that con- 
text.1° It is sufficient at this point merely to reject the proposition that 
the Security Council is required to conduct an investigation in order to 
determine that a situation might lead to international friction or give rise 
to a dispute. 

The purpose of investigations under Article 34 should be noted carefully. 
Article 34, by its terms, authorizes an investigation for a specific purpose, 
i.e., ‘‘in order to determine whether the continuance of the dispute or 
situation is likely to endanger the maintenance of international peace and 
security.’’ The obligation of the parties to seek a solution under Article 33, 
and the right of the Security Council to reeommend methods of adjustment 
under Article 36 or terms of settlement under Article 37, are applicable 
only with regard to such disputes or situations. Thus, an express or 
implied determination that the continuance of the dispute or situation is 
likely to endanger the maintenance of international peace and security is 
a finding of competence insofar as action under Chapter VI is concerned. 
Literally construed, Article 34 grants an investigatory power to be used 
only for the purpose of ascertaining facts necessary for a determination of 
competence. This power could not be used to ascertain information not 
necessary for that purpose, nor could it be used at all, once a determina- 
tion of competence has been made by the Council. 

This conception of the powers conferred by Article 34 was to prove of 
great importance once the veto had become a major problem in the Se- 
curity Council. It did not, however, originate in response to that problem ; 
indeed, it was stated as early as the Senate hearings on the ratification of 
the United Nations Charter. Dr. Pasvolsky, speaking for the State De- 
partment, had the following interchange with Senator Thomas: 


Senator THomas of Utah: I am wondering if we can have a word 
about investigation. . . . Is this Security Council power of investigation 
so broad that it includes all fields? 

Mr. PasvotsKy: The Security Council is empowered to make in- 
vestigations here for a definite purpose—for the purpose of determin- 
ing whether or not the continuance of a dispute or situation is likely 
to endanger the maintenance of international peace and security, 
because the Security Council, as is indicated later on, takes action only 


19 See below, pp. 903 ff. 
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when it determines that a particular dispute is of such a nature that 
its continuance is likely to endanger the maintenance of peace and 
security... . 

Senator THomas: Can it study a nation’s behavior to the extent that 
if a certain nation is made a trustee of a backward people, it can step 
in and see whether it is honorably living up to that trusteeship or not? 

Mr. Pasvousky: Senator, may I defer that question until we come to 
the trusteeship question? ... 

Senator THomas: It is rather important, is it not, Doctor? 

Mr. PasvotsKy: Oh yes. But the importance here is that the in- 
vestigation is for this particular stated purpose.*° 


A similar view is reflected in the report of the Canadian Delegation to 
the San Francisco Conference which commented on the powers of the 
Security Council under Chapter VI as follows: 


The first step the Security Council must take, once it decides to con- 
sider a dispute or situation, is to determine whether the dispute or situ- 
ation is one which it must deal with. This may require an investigation 
by the Security Council (Article 34). Having decided that the dispute 
is one which it must deal with, the Security Council may do one or 
more of three things in any order it sees fit. It may remind the parties 
of their obligation to settle the dispute by the means of their own 
choice (Article 33, paragraph 2). It may recommend to the states 
concerned in a dispute or situation that they adopt those particular 
peaceful means which, in the opinion of the Security Council, seem to 
be most likely to succeed (Article 36, paragraph 1). It may recom- 
mend terms of settlement to the parties to a dispute (Article 37, para- 


graph 2).** 


It is noteworthy that this report conceives an investigation under Article 
34 as being conducted only for the stated purpose. 

Has this limitation any real significance? Could not the investigation, 
once begun, in fact be continued until all the information believed neces- 
sary for a settlement of the dispute or situation has been uncovered? 
While the discretion of the Council in determining how much information 
is required to establish the existence of a situation of the nature referred to 
precludes a precise restriction on the exercise of the powers conveyed by 
Article 34, the limitation would clearly bar the continuation of an in- 
vestigation under that article after the Council had determined that a 
dispute or situation existed the continuance of which was likely to endanger 
the maintenance of international peace and security. Moreover, since 
Article 34 obviously contemplates the possibility of a negative finding, 7.e., 
that such a dispute or situation does not exist, an investigation could not 
be continued indefinitely. The inquiry would be open to challenge if no 
report by the investigation commission and finding by the Council had 
issued within a reasonable period of time. Most important, an Article 34 
investigation could not be prolonged to serve as a measure of control in an 


20 Hearings before the Senate Committee on Foreign Relations, 79th Cong., 1st Sess., 
p. 271 (1945). 
21 Department of External Affairs, Conference Series, 1945, No. 2, at p. 35 (1945). 
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area involved in a dispute. The stabilizing effect of an investigation has 
been described : 


While the investigation would help to find out whether or not the 
continuance of the situation was likely to endanger the maintenance 
of international peace and security, it would also help to lessen the 
danger, in much the same way as, when a policeman is sent out in 
answer to a complaint, the fact that he strolls down the street has a 
deterrent effect as useful as the information he collects.** 


The existence and benefit of this incidental effect of investigation is not 
disputed, but it is clear that an Article 34 investigation may not validly be 
initiated or prolonged for this purpose. 

Since no reference to investigation appears elsewhere in the Charter than 
in Article 34, may it be concluded that the Council lacks the competence to 
investigate for other purposes, such as, for example, to acquire information 
necessary for recommendations as to procedures of settlement under Article 
36 or terms of settlement under Article 37? On this question Kelsen com- 
ments: 

. . . Article 34 is the only provision of the Charter expressly pro- 
viding for investigations. Hence the interpretation is possible that 
investigations are authorized by the Charter only for the purpose de- 
termined in Article 34. ... [S]uch an interpretation would lead to 
absurd consequences. The Organization cannot properly intervene 
in a situation without an investigation by which facts constituting the 
situation are ascertained. Hence it may he assumed that the Charter 
conferring upon . . . the Security Council the function to intervene in 
the various situations . . . authorizes these organs to undertake the in- 
vestigations necessary to fulfill their functions.** 


This analysis, or any analysis which assumes that the Security Council 
must investigate before interyening in a situation, must be rejected. As 
has already been indicated, members of the Security Council have sources 
of information outside the Security Council. Moreover, within the Security 
Council considerable information can be obtained pursuant to the Council’s 
powers of consideration and discussion. These sources are available to 
provide the Security Council with information for the performance of all 
its functions.** To term the use of these sources of information a Security 
Council ‘‘investigation’’ is to create the very dilemma from which Kelsen 
extricates himself on the grounds of ‘‘absurd consequences.”’ 

These sources of information may even serve as an alternative to an 
Article 34 investigation. The wording of Article 34 is permissive: ‘‘The 
Security Council may investigate. ...’’ The Council is not required to 
conduct an Article 34 investigation before finding that the continuance of 
the dispute or situation is likely to endanger the maintenance of interna- 


22 Hasluck, Workshop of Security 124 (1948). 

23 Kelsen, op. cit. note 18 above, at 391. 

24It is necessary to distinguish between fact-finding and the use of observers as a 
method of settlement under Art. 36(1). In the latter case U.N. personnel at the scene 
serve as a control on present events rather than as a source of information on past 
events. See below, at p. 915. 


1961] POWERS OF INVESTIGATION OF U.N. SECURITY COUNCIL 901 


tional peace and security. In every case in which the Security Council 
acts under Chapter VI to deal with a situation, without a prior Article 34 
investigation, the determination of its competence is presumably based on 
information originating from these sources. 


Article 39 


Another possible basis of fact-finding activities may be present in 
Chapter VII. While the practice of the Security Council has not raised 
this question, it seems likely that a right of investigation under Chapter 
VII may be found in Article 39: 


The Security Council shall determine the existence of any threat to the 
peace, breach of the peace, or act of aggression and shall make recom- 
mendations, or decide what measures shall be taken in accordance with 
Articles 41 and 42, to maintain or restore international peace and 
security. 


This article is obviously similar in function to Article 34, since the Coun- 
cil’s competence to act under Chapter VII presupposes the existence of a 
threat to the peace, breach of the peace, or act of aggression. Does the 
capacity of the Security Council to ‘‘determine’’ (French: ‘‘constate,’’ 
Spanish : ‘‘determinard’’) the jurisdiction of the Council include the compe- 
tence to conduct an investigation to ascertain the facts on which such a 
determination could be based? The considerations of necessity which led 
to the conclusion that the Security Council may conduct an investigation 
with which Member States must co-operate for the purpose of determining 
its competence under Chapter VI, would seem equally applicable to 
Chapter VII. 

While there is slight evidence that this matter was even considered by 
most delegates at the San Francisco Conference, one delegation appears to 
have done so. The Bolivian Delegation to the San Francisco Conference 
urged an amendment to paragraph 2 of Chapter VIII, Section B, of the 
Dumbarton Oaks text, which became the present Article 39. This amend- 
ment provided for certain automatic measures to be taken in the event 
that the Council determined that an act of aggression had occurred, and 
clearly assumed that such a determination might involve an investigation. 
It provided in part: 


If the nature of the acts investigated entails designating a state as an 
aggressor .. . these measures should be applied immediately. . . .*° 


While the Bolivian amendment was rejected,”* it does not appear that its 
assumption that the power of the Security Council to determine the juris- 
dictional facts of Chapter VII included the power to investigate, caused 
that rejection. The drafting history of Article 39 does not reveal a posi- 
tion contrary to the Bolivian position on this question taken by any delega- 
tion. 


25 Doe. No. 2, C/14(r), 3 U.N.C.1.0. Does. 584 (1945). 
26 Doe. No. 502, III/3/22, 12 ibid. 349. 


902 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


Assuming that an investigation can be conducted under Article 39, it is 
apparent that it would be within the obligation imposed by Article 25. The 
arguments made against the compulsory character of an Article 34 in- 
vestigation would be largely inapplicable in the case of an investigation 
under Article 39. As a measure under Chapter VII, such an investigation 
would not be subject to the argument that actions taken by the Council 
under Chapter VI are entirely recommendatory. The compulsory nature 
of Chapter VII measures was frequently acknowledged during the Security 
Council’s discussion of the Greek case.*" 


Enforcement of Investigatory Powers 


How may the obligation imposed by Article 25 with regard to actions 
under Articles 39 and 34 be enforced on a Member? This question was 
discussed, with regard to Article 34, during the Security Council’s con- 
sideration of the Greek case. One representative stated that in the event 
a Member refused to permit an Article 34 investigation within its ter- 
ritory, ‘‘such a refusal . . . would lay it open... to much graver charges 
and action under another Chapter of the Charter,’’** but he did not 
identify the chapter or explain how the charges would be brought; pre- 
sumably he referred to Chapter VII. Another representative, on the 
contrary, argued that Article 34 was merely recommendatory on the 
grounds that, if it were otherwise regarded, the enforcement problem would 
vitiate the distinction between Chapters VI and VII of the Charter: 


[T]he USSR delegation cannot share the view of certain representa- 
tives that decisions in connexion with the pacific settlement of disputes 
(under Chapter VI of the Charter) are of a compulsory character. If 
we take that path we shall inevitably reach the conclusion that, if a 
state does not fulfill certain recommendations, some other measures 
must automatically be applied to it. The question then arises: What 
other measures? Obviously, compulsory measures. But, in that 
event, the whole of Chapter VI regarding the pacific settlement of 
disputes loses its significance and meaning. All that should be left in 
the Charter, then, is Chapter VII, which provides for taking com- 
pulsory decisions. Such is the absurd conclusion to which this concept 
leads.*® 


The sanctions provided for in Chapter VII are applicable to action with 
respect to threats to the peace, breaches of the peace, and acts of aggression. 
Since the Security Council should not eall for an investigation under 
Articles 34 or 39 if it considers that the facts already established warrant a 
determination that there exists a threat to the peace, breach of the peace, or 
act of aggression, the question is raised whether the refusal of a Member to 
permit an Article 34 or Article 39 investigation within its territory would 


27 U.N. Security Council, 2d Year, Official Records, 156th Meeting, p. 1280 (1947); 
ibid., 159th Meeting, p. 1371; 160th Meeting, p. 1379; 166th Meeting, p. 1521. 

28 The representative of the United States, U.N. Security Council, 2d Year, Official 
Records, 162d Meeting, p. 1423 (1947). 

29 Ibid., 167th Meeting, pp. 1536-1539; see also the argument of the Soviet delegate, 
ibid., 160th Meeting, p. 1379. 
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justify a determination by the Council that there exists a threat to the 
peace, breach of the peace, or act of aggression. When a Member refuses 
to permit an investigation, the situation is changed in three important 
respects. First, the refusal of the Member to permit the investigation is 
violative of the Member’s obligations under the Charter, and indicates that 
it does not fully recognize those obligations. Second, it evidences an 
unwillingness to co-operate with the Council in the reduction of interna- 
tional tension. Third, the refusal to permit an investigation raises the 
inference of a desire to conceal the factual situation. These factors could 
be considered by the Council, and might justify a finding that the situation 
which the Council had sought to investigate is a threat to peace. Such 
a finding would establish the competence of the Council to impose Chapter 
VII sanctions. 

This conclusion is in conformity with the language of Articles 41 and 42 
under which the Council ‘‘may decide what measures .. . are to be em- 
ployed to give effect to its decisions.’’ The reference to the decisions of 
the Council reflects the obligation in Article 25 ‘‘to accept and carry out 
the decisions of the Security Council.”’ 


PRACTICE OF THE SEcuRITY CoUNCIL ON INVESTIGATIONS 


While analysis of the Charter indicates both the obligation of Members 
to permit Article 34 investigations within their territories and the ability 
of the Security Council to enforce this obligation by sanctions, the im- 
portance of the obligations imposed and powers granted by Article 34 has 
been limited in practice. The Council’s voting requirements have required 
it to rely for the acquisition of information mainly on its general powers of 
consideration and discussion. Article 27 of the Charter provides as fol- 
lows: 


1, Each member of the Security Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be 
made by an affirmative vote of seven members including the concurring 
votes of the permanent members; provided that, in decisions under 
Chapter VI, and under paragraph 3 of Article 52, a party to a dispute 
shall abstain from voting. 


As is generally known, this voting formula was not readily agreed upon. 
Disagreement on the question of voting in the Security Council caused that 
portion of the draft Charter to be left blank at the Dumbarton Oaks Con- 
ference, and it was not until the Yalta Conference that an acceptable 
formula was devised.*® Opposition to this formula was encountered at the 
San Francisco Conference, and a set of questions concerning the operation 
of the proposed voting formula was submitted to the four Sponsoring 


30 This voting formula was first communicated to the participants in the San Francisco 
Conference in the document which invited them to attend. See Doe. No. 3, G/2, 1 U.N. 
C. I. O. Does. 1-2 (1945). 
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Powers.** The Sponsoring Powers elected not to answer the questions 
specifically, but to make a general statement of the way in which Article 27 
was to operate. That statement, which was subsequently adhered to by 
France, provided, in part, as follows: 


2. [U]nder the Yalta formula a procedural vote will govern 
the decisions made under [Articles 28, 29, 30, 31 and 32]. This means 
that the Council will, by a vote of any seven of its members, adopt or 
alter its rules of procedure ; . .. establish such bodies or agencies as it 
may deem necessary for the performance of its functions... . 

3. Further, no individual member of the Council can alone prevent 
the consideration and discussion by the Council of a dispute or situation 
brought to its attention under [Article 35]. Nor can parties to such 
a dispute be prevented by these means from being heard by the Council. 

4. Beyond this point, decisions and actions by the Security Council 
may well have major political consequences and may even initiate a 
chain of events which might, in the end, require the Council under its 
responsibilities to invoke measures of enforcement under [Chapter 
VII]. This chain of events begins when the Council decides to make 
an investigation. .. . It is to such decisions and actions that unanimity 
of the permanent members applies. 

5. To illustrate: In ordering an investigation, the Council has to 
consider whether the investigation—which may involve calling for re- 
ports, hearing witnesses, dispatching a commission of inquiry, or other 
means—might not aggravate the situation. After investigation, the 
Council must determine whether the continuance of the dispute or 
situation would be likely to endanger international peace and security. 
If it so determines, the Council would be under obligation to take 
further steps... . 


II 


2. ... [I]t will be unlikely that there will arise in the future any 
matters of great importance on which a decision will have to be made 
as to whether a procedural vote would apply. Should, however, such 
a matter arise, the decision regarding the preliminary question as to 
whether or not such a matter is procedural must be taken by a vote of 
seven members of the Security Council, including the concurring votes 
of the permanent members.*” 


A few aspects of the Statement should be noted. In section I, paragraph 
2, examples were given of questions to be decided by a procedural vote, and 
one of these was to ‘‘establish such bodies or agencies as it may deem 
necessary for the performance of its functions.’’ This language para- 
phrases Article 29,°* and is unclear in cases where a function of the body 
or agency is one which would require a non-procedural vote if performed 
by the Council itself. It seems obvious, however, that the granting of 
such a function should be by a non-procedural vote. 


81 Doc. No. 855, III/1/B/2(a), 11 ibid. 699-709. 

82 Doc. No. 852, ITI/1/37(1), 11 ibid. 711-714. 

88 Art. 29: ‘‘The Security Council may establish such subsidiary organs as it deems 
necessary for the performance of its functions.’’ 


I 
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In the third and fourth paragraphs of the same section there was a hiatus 
which was to prove of great importance in the practice of the Security 
Council. The third paragraph specified that the unanimity requirement 
does not apply to the ‘‘consideration and discussion by the Council of a 
dispute or situation.’’ The fourth paragraph indicated that the unanimity 
of the permanent members of the Council is required for that body to order 
or conduct an investigation. The investigation referred to in this para- 
graph was clearly the limited-purpose investigation authorized by Article 
34; no reference was made in the Statement to a finding that the continua- 
tion of the dispute or situation would be likely to endanger the maintenance 
of peace until after the investigation, nor was any reference made to the 
possibility of a subsequent investigation. While it may be argued that 
the term ‘‘investigation’’ in the Four-Power Statement was intended to 
cover all the fact-finding activities of the Council regardless of purpose, 
such an argument finds little support in the language of the Statement. 

Under these circumstances, the scope of the Security Council’s powers of 
consideration and discussion is obviously of great importance. The power 
of consideration and discussion of parliamentary bodies usually includes 
the ability to receive, collate, and draw conclusions regarding the facts of 
matters under discussion. In the case of the Security Council, whose 
members have, as has already been indicated, several important sources of 
information external to the Council, the statements of members in Council 
meetings could be expected to contain this information. Similarly, in- 
formation could be received from Members of the United Nations not mem- 
bers of the Council under Article 31; and the right of the Council to call 
upon the Secretary General to provide available information would hardly 
be disputed. Whether information could be received, as a part of the 
discussion and consideration of a question, from persons not representa- 
tives of Members or of the Secretary General was not specified in the 
Charter or in the Four-Power Statement. The Council’s own construction 
of its powers of consideration and discussion was made clear when it 
adopted its rules of procedure. 

At the first meeting of the Security Council, the Provisional Rules of 
Procedure ** were adopted without objection.** Rule 39, appearing in the 
chapter of the Rules entitled ‘‘Conduct of Business,’’ provided as follows: 


The Security Council may invite members of the Secretariat or other 
persons, whom it considers competent for the purpose, to supply it 
with information or to give it other assistance in examining matters 
within its competence. [Emphasis added. 


This rule had not been a part of the original set of rules submitted by the 
Executive Committee to the Preparatory Commission,** but it was adopted 


84U.N. Doc. 8/96 (1946); the Rules were prepared by the Preparatory Commission 
and submitted in Preparatory Commission, Report 26 (PC/20) (1945). 

85 U.N. Security Council, 1st Year, Official Records, 1st Meeting, p. 11 (1946). 

86 Executive Committee of the Preparatory Commission, Report 42 (PC/EX/113/Rev. 
1) (1945). This rule was in the first draft of the rules of procedure submitted to the 
Executive Committee by the Secretariat on Sept. 28, 1945. Doce. PC/EX/SC/17 at 6 
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by the Preparatory Commission for submission to the Security Council.*’ 
In adopting it without objection the Security Council unanimously recog- 
nized its competence, as a part of its conduct of business and without refer- 
ence to the powers granted by Article 34, to invite persons not representing 
Members or the Secretary General to provide information on matters under 
its consideration. This is not to suggest that the Council could create for 
itself new powers, or limit the scope of Article 34, by so providing in its 
rules of procedure. The issue presented to the Council was the extent of 
its undisputed powers of discussion and consideration. In the absence 
of pertinent provisions in the Charter or in the Four-Power Statement, it 
was appropriate and necessary that the Council make this determination.** 
Article 34 was not limited by this determination ; it was limited by its own 
terms. 

As the use of the term ‘‘invite’’ indicates, co-operation with an inquiry 
of the nature contemplated in Rule 39 would not be compulsory. The 


(1945). It was also in a draft submitted by a member of the Canadian Delegation in 
his personal capacity on Oct. 2, 1945. Doe. PC/EX/SC/17/Rev. 1 at 13 (1945). At 
the 14th meeting of Committee 2 of the Executive Committee, following a discussion 
whether the rules submitted to the Security Council should be a complete set or merely 
those necessary to deal with the items on the provisional agenda of the first meeting of 
the Security Council, which was also being prepared by the Executive Committee, a 
number of rules, including the present Rule 39, were put to a vote. A majority of the 
Executive Committee, but not the requisite two-thirds, voted in favor of their inclusion. 
Doe. PC/EX/SC/32 at 5-6 (1945). The Committee, at the suggestion of the President, 
subsequently decided to list the unadopted rules in its report, without recommending 
their adoption by the Preparatory Commission. Doc. PC/EX/SC/36 at 3 (1945). 

87 When the report of the Executive Committee was considered by the Preparatory 
Commission, this rule appeared, with several others, in a footnote indicating proposed 
rules which had received a simple majority, but less than the requisite two-thirds 
majority. During consideration of the provisional rules of procedure for the Security 
Council this rule was introduced by the representative of Syria. Doe. PC/SC/15 at 14 
(1945). The representative of the United States expressed the view that this rule was 
not necessary to give the Security Council the necessary minimum of rules in order to 
establish itself. Both opponents and proponents of the proposed rule took the position 
that the Security Council had this right even in the absence of the rule; the opponents 
thus regarded the rule as unnecessary, while the proponents urged that the existence of 
such a rule would serve as ‘‘a direct invitation to people to submit to the Security 
Council information they believed to be of value to it.’’ Ibid. The proposed rule was 
adopted in Committee 2 of the Commission by twelve votes to five. Ibid. at 15. In 
introducing the report of Committee 2 to the Preparatory Commission in plenary session, 
the representative of Poland, as Chairman of the Committee, listed the new rule among 
the most important changes in the rules of procedure submitted by the Executive Com- 
mittee. U.N. Preparatory Commission, Journal 104 (1945). The provisional rules of 
procedure of the Security Council were approved by the Commission without objection. 
Ibid. at 105. 

38 ‘*In the course of the operations from day to day of the various organs of the 
Organization, it is inevitable that each organ will interpret such parts of the Charter 
as are applicable to its particular functions. This process is inherent in the function- 
ing of any body which operates under an instrument defining its functions and powers. 
It will be manifested in the function of such a body as the General Assembly, the 
Security Council, or the International Court of Justice.’’ Report of special committee 
on interpretation of the Charter appointed by Commission IV. Doc. 887, IV/2/39, 13 
U.N.C.I.0. Does. 668 (1945). 
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methods used in Rule 39 and Article 34 inquiries, however, need not differ. 
To ‘‘invite ... persons... to supply ... information,’’ as provided in Rule 
39, differs little from ‘‘hearing witnesses,’’ as provided in the Four-Power 
Statement. It does not appear, moreover, that the site of the inquiry was 
restricted in Rule 39 or in the Statement. Action under Article 34, which 
would require a non-procedural voting majority in the Council, and action 
under Rule 39, which, as a part of the Council’s conduct of business, would 
require only a procedural voting majority, were distinguishable only on the 
basis of the purpose of the inquiry and its compulsory or non-compulsory 
nature. 


Spanish Case 


The issue of the Security Council’s power of investigation first arose 
during the Council’s consideration of the Spanish question. At the 34th 
Meeting of the Security Council, the Polish representative offered a resolu- 
tion which stated that ‘‘the existence and activities of the Franco regime 
in Spain have led to international friction and endangered international 
peace and security,’’ and called for Members to sever their diplomatic rela- 
tions with Spain under Articles 39 and 41.°° In response, several repre- 
sentatives urged that such action not be taken until after the Council had 
investigated the matter.*° By a resolution ** proposed by the representative 
of Australia at the 35th Meeting, the Council would have decided to in- 
vestigate the situation in Spain ‘‘in accordance with Article 34,’’ and to 
appoint a committee to ascertain whether the situation in Spain was one 
essentially within the domestic jurisdiction of that state, whether that 
situation was one which might lead to international friction or give rise to 
a dispute, and, if so, whether the continuance of that situation was likely 
to endanger the maintenance of international peace and security. The 
committee would be authorized to 


examine statements made before the Security Council concerning 
Spain, to call for further written statements and documentary evi- 
dence from Members of the United Nations and from the Franco 
regime, and to make such other inquiries as it may deem fit. 


Adoption of this resolution would undoubtedly have required the affirma- 
tive vote of the Soviet Union, which had previously expressed its opposi- 
tion to the delay which would result from an investigation, and its support 
of the Polish resolution.*? At the 37th Meeting the Australian representa- 
tive revised his resolution: the reference to Article 34 was omitted; the 
investigatory body was referred to as a subcommittee rather than a com- 
mittee; the function of the subcommittee was altered so that the sub- 
committee was now authorized ‘‘to call for further statements, documents, 
and evidence and to conduct such inquiries as it may deem necessary.’’ The 
purpose of the deletion of the reference to Article 34, as explained by the 
39 U.N. Security Council, 1st Year, Official Records, 34th Meeting, p. 167 (1946). 


40 Tbid., 35th Meeting, pp. 182, 194, 199; 37th Meeting, pp. 230-231. 
41 Ibid., 35th Meeting, p. 198. 42 Ibid., pp. 185-193. 
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Australian delegate, was ‘‘to enable the proposed body to be brought in 
under Article 29 as a subsidiary organ.’’** At the 38th Meeting, a resolu- 
tion ** was submitted by a drafting committee composed of France, Poland, 
and Australia. This resolution stated the resolve of the Council 


to make further studies in order to determine whether the situation in 
Spain has led to international friction and does endanger international 
peace and security, and if it so finds, then to determine what practical 
measures the United Nations may take,”’ 


and appointed a subcommittee to ‘‘examine the statements made before 
the Security Council concerning Spain, to receive further statements and 
documents, and to conduct such inquiries as it may deem necessary.’’ At 
the 39th Meeting this resolution was adopted, with changes, by ten af- 
firmative votes, the Soviet Union abstaining.*® Immediately before the 
vote the Soviet representative asserted that, even as redrafted, the resolu- 
tion could not be adopted over his negative vote.*® Both the United States 
and the Netherlands representatives reserved their positions regarding the 
Soviet assertion.* 

The stated basis on which the second Australian resolution, and in- 
ferentially the resolution finally adopted by the Council, was distinguished 
from the first Australian resolution was that the latter was pursuant to 
Article 34, whereas the former relied on Article 29. Since Article 29 
authorizes the Council to create subsidiary organs to perform its functions, 
the receipt of information could be undertaken by a subsidiary organ as 
validly as by the Council itself. The distinction drawn by the Council be- 
tween the receipt of information under the Council’s general procedural 
powers and an investigation under Article 34 is discernible in a comparison 
of the first Australian resolution and the resolution finally adopted. The 
latter resolution omitted any reference to Article 34, referred to the in- 
vestigatory body as a subcommittee rather than a committee or a commis- 
sion, and avoided the use of the term ‘‘investigation’’ in describing the 
function of the body. The final resolution, unlike the first Australian 
proposal, did not limit the purpose of the investigation to the determination 
whether the situation was one likely to endanger the maintenance of inter- 
national peace and security, but required the information whether the situa- 
tion had led to international friction and did endanger the maintenance 
of peace. Moreover, the final resolution also contemplated inquiry into 
the question of what practical measures the United Nations might take 
regarding the situation. This change in the stated purpose of the investi- 
gation was presumably intended to take the revised text out from under 
the express terms of Article 34. Finally, the language describing func- 
tions conferred by the final resolution appears to recognize that the sub- 
committee could not require that statements and documents be submitted 
to it. 

43 Ibid., 37th Meeting, p. 216. 44 Ibid., 38th Meeting, p. 239. 


45 Ibid., 39th Meeting, p. 245. 46 Tbid., p. 243. 
47 Ibid., pp. 245, 244. 
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Corfu Channel Case 


More than a year later a not inconsistent distinction between an investiga- 
tion commission appointed under Article 34 and a subcommittee appointed 
under Article 29 was drawn in the Security Council in a slightly different 
context. During the Council’s consideration of the complaint of the 
United Kingdom arising out of the mining of the Corfu Channel by 
Albania, the Australian representative offered a resolution calling for the 
appointment, ‘‘as a preliminary step in the consideration of the incidents 
in the Corfu Channel,’’ of a subcommittee whose function would be 


to examine all the available evidence . . . and to make a report to the 
Security Council . . . on the facts of the case as disclosed by such 
evidence.*® 


Prior to voting on this resolution, the United Kingdom delegate asked 
whether he was entitled to vote on the resolution, pointing out that, if the 
appointment of the subcommittee was non-procedural, he, as a party to 
the dispute, was barred by Article 27(3) from voting, whereas, if the ap- 
pointment was procedural, no such limitation applied.*® Although the 
Soviet delegate asserted that, since the proposed subcommittee was for the 
purpose of conducting an investigation, its establishment could not be a 
procedural matter, the President ruled that the United Kingdom delegate 
might participate in the voting, since the function of the committee was 
not investigation : 


[T]he task of the subcommittee will be only to examine information 
which has reached the Council in order to classify it and to present it 
in a convenient form. .. . If we study the various Articles of Chapter 
VI, we see that the establishment of a subcommittee, such as that pro- 
posed by the Australian resolution, is not among the decisions and 
recommendations mentioned in that Chapter. 


Several representatives, including the United States representative," sup- 
ported the ruling of the President. 

The Colombian representative argued, apparently with reference to the 
purpose for which an investigation is authorized by Article 34, that the 
word ‘‘investigation’’ is used in a restricted and technical sense.** The 
Syrian delegate stated : 


Whether the decision to bring an investigation can be classified as a 
decision in which the parties to the dispute shall abstain from voting, 
is decided by the purpose for which the investigation is instituted. In 
other words, to come within the provisions of Article 34, an investiga- 
tion must be aimed at discovering whether the dispute or situation is 
likely to endanger the maintenance of international peace and security. 
I think the proposal of the Australian delegation for the formation of 
the subcommittee was not directed towards this end. The proposed 
subcommittee will not be created in order to find out whether the 
existing situation between these two States in question would be likely 


48 Ibid., 24 Year, 111th Meeting, pp. 364-365 (1947). 
49 Ibid., 114th Meeting, p. 425. 50 Ibid. 
51 Ibid., p. 426. 52 Ibid., p. 429. 
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to endanger the maintenance of international peace and security, but 
simply to clarify certain ambiguities in the statements which we have 
heard from both parties. For this reason, I consider that the parties 
to this dispute are not obliged to abstain from voting under Chapter 
VI of the Charter.** 


The Australian proposal was adopted by eight affirmative votes, including 
that of the United Kingdom, with three abstentions.** 


Greek Case 


The ‘‘limited purpose’’ conception of Article 34 was, however, seriously 
compromised during the Council’s consideration of a United States draft 
resolution appointing a commission and authorizing it, among other ac- 
tivities, to investigate border violations occurring along the Greek frontier.™ 
The investigation authorized was a compulsory one under Article 34, in 
that the commission was given the authority to function on either side of 
the frontier and to call upon nationals or officials of the governments in- 
volved to testify before it on any matter within its competence. An 
amendment offered by the French representative ** would have changed the 
preamble to state that the Security Council found that a dispute existed 
which was likely to endanger the maintenance of international peace and 
security. Although the sponsor accepted the amendment,*” the Syrian 
representative objected, calling attention to the limited nature of the find- 
ing envisioned by Article 34: 


As long as the United States proposal and the proposals of the Com- 
mission of Investigation state that a commission should be established 
now, or that the existing Commission should continue, the purpose, the 
object, and the justification for these proposals lies in the necessity 
for determining whether or not the situation is likely to endanger in- 
ternational peace and security. Therefore, I think we would be 
prejudging the case if we put it as it is in the French preamble. The 
act of investigation would be over. There would be no necessity for 
continuing the investigation as long as we accepted or admitted or 
determined that the prolongation of the present situation might en- 
danger international peace and security.*® 


In reply the United States representative argued: 


The United States delegation is not able to accept in its entirety the 
interpretation just given by the representative of Syria. . . . If the 
Council can order and carry out an investigation leading to such a 
conclusion [that a situation or dispute endangering peace exists], it 
seems to my delegation that it is inherent in the powers conferred by 
Article 34, and conferred by other provisions of the Charter relating 
to the duties and functions of the Security Council, that it may con- 


58 Ibid., p. 430. 54 Ibid., p. 431. 

55 U.N. Doe. 8/391 (1947). 

56 U.N. Security Council, 2d Year, Official Records, 162d Meeting, pp. 1416-1417 
(1947). 

57 Ibid., p. 1422, 58 Tbid., pp. 1423-1424, 
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tinue to make such investigations as long as it thinks that the situation 
exists.°® 


The French representative, while paying tribute to the Syrian representa- 
tive as ‘‘an excellent jurist,’’ and admitting that the argument of the 
latter ‘‘finds rather strong support in the terms of Article 34,’’ suggested 
that Article 34 should not be applied literally, but in accordance with its 
purpose. He continued: 


I feel that if the Security Council has had the power to initiate an 
investigation for the purpose of obtaining information, and of ascer- 
taining whether a situation endangering peace exists, it is reasonable 
to suppose that it can continue this investigation when the situation 
itself seems likely to continue. For such a situation can become ag- 
gravated, can become more threatening to peace; it can disappear, or 
on the contrary, it can become more serious. It would be rather para- 
doxical, I think, that an investigation could be continued if it did not 
find there was a threat to the peace, if it left the matter in doubt, but 
could not be continued in the most serious situation, that is, one in 
which a threat to the peace was found to exist. 


The interpretation of Article 34 suggested by the Syrian representative 
was also disputed by the Brazilian ® and Australian ** representatives. 
The Security Council subsequently adopted the preambular paragraph 
embodying the French amendment,® but the entire resolution was vetoed 
by the Soviet delegate.** It has been suggested © that the fact that the 
resolution involving the disputed preambular paragraph was not adopted 
should not obscure the fact that a large majority of the Council believed 
it had the power under Article 34 to continue the investigation. 

The implications of this action were most serious. Without a sound 
distinction between investigation under Article 34 and the receipt of in- 
formation under the Council’s general procedural powers as set out in 
Rule 39, the way would be open for an assertion that all fact-finding ac- 
tivities by the Council are based on Article 34, and thus require the con- 
currence of the permanent members of the Security Council. In affirming 
its authority to conduct an investigation under Article 34 for a purpose 
broader than that specified in that article, the Council compromised the 
fundamental basis of that distinction. 


Czechoslovak Case 


The Soviet Union was not negligent in pressing its advantage in the 
Czechoslovak question, which arose from the overthrow of the Czech Gov- 
ernment by Communists in February, 1948. It was apparent that the 
threat of Russian military intervention had been a factor in the decision 
of the Czech Government to yield to the local Communists. During the 


59 Tbid., p. 1424. 60 Tbid., p. 1426. 
61 Ibid., 163d Meeting, p. 1428. 62 Tbid., pp. 1433-1434. 
83 Ibid., 170th Meeting, pp. 1602-1603. 64 Ibid., p. 1612. 


85 Goodrich & Simons, The United Nations and the Maintenance of International 
Peace and Security 178 (1955). 
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Council’s discussion the Chilean delegate urged the appointment of an 
investigatory group under Article 34, even though he recognized that such 
a group would not be permitted to enter Czechoslovakia.®* Similarly, Mr. 
Papanek, who had been the representative of Czechoslovakia to the United 
Nations prior to the overthrow, appeared before the Council under Rule 39 
and told the Council that the situation in Czechoslovakia constituted a threat 
to international peace which the Council should investigate under Article 
34.°7 Subsequently, the Chilean delegate offered a resolution by which the 
Council would resolve to appoint a subcommittee, and instruct this sub- 
committee to receive or hear evidence, statements and testimonies in regard 
to the situation in Czechoslovakia ‘‘without prejudice to any decisions 
which may be taken in accordance with Article 34 of the Charter.’’®* The 
resolution did not term the function of the subcommittee ‘‘investigation,’’ 
and it found that the situation in Czechoslovakia ‘‘may endanger interna- 
tional peace,’’ thus obviating a finding of the nature envisaged in Article 34. 

That the subcommittee was to be based on the general procedural powers 
of the Council rather than on Article 34 was affirmed by the United States 
and Chilean representatives. The latter argued that there was ‘‘no ques- 
tion of setting up an investigating committee, but only a subcommittee of 
the Council which would do with six or seven witnesses what the full 
Council did with Mr. Papanek, that is, hear them.’’® Similarly, the 
United Kingdom argued that there was no question of an investigation 
leading to a ‘‘chain of events.’’ 7° 

In view of the opposition to the resolution, the President (Parodi of 
France) first raised the preliminary question referred to in Section II of 
the Four-Power Statement, and upon the negative vote of the Soviet dele- 
gate, indicated that the vote on the Chilean resolution would be taken as 
on a non-procedural matter. On voting on the resolution, a negative vote 
was cast by the Soviet delegate, and the resolution was declared not 
adopted.” 

In ruling on the preliminary question, the President commented on the 
term ‘‘investigation’’ as used in the Four-Power Statement: 


I had wondered whether . . . the word ‘‘investigation’’ [in the Four- 
Power Statement] could not be interpreted as applying to the sending 
of a commission to conduct an inquiry on the spot and whether, there- 
fore, a distinction might not be drawn between that and an investiga- 
tion to be carried out directly by a subsidiary organ of the Security 
Council. 

However, if we refer to paragraph 5 of Part I of the Declaration, 
we find the following: ‘‘To illustrate: in ordering an investigation, the 
Council has to consider whether the investigation—which may involve 
calling for reports, hearing witnesses, dispatching a commission of in- 
quiry, or other means—might not further aggravate the situation.’’ 


66 U.N. Security Council, 3d Year, Official Records, 268th Meeting, pp. 107-108 (1948). 
67 Ibid., 272d Meeting, pp. 203, 191. 68 Ibid., 281st Meeting, p. 2. 

69 Ibid., 303d Meeting, pp. 5, 33-35. 70 Ibid., 305th Meeting, p. 33. 

71 Ibid., 303d Meeting, pp. 28-29. 
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In those circumstances, I consider that the word ‘‘investigation’’ 
which appears in the first line of that paragraph, is used in its widest 
meaning, and I think it applies to the situation now before us.”* 


Although the President’s ruling was challenged by several delegates, it was 
sustained by the Council when put to a vote.”* 

The comment of the President of the Council illustrates how well the 
Soviet maneuver had succeeded. It would have sufficed for the President 
merely to rule that the negative Soviet vote on the preliminary question 
established that the adoption of the resolution required the affirmative vote 
of the permanent Members of the Council. The President’s statement, 
however, went beyond a procedural ruling and supported the Soviet posi- 
tion based on the Four-Power Statement, and by implication justified the 
Soviet veto of the preliminary question. 


Resolution 267 (IIT) 


A valid distinction exists between the compulsory, limited-purpose in- 
vestigation contemplated by Article 34 and the receipt of voluntarily sub- 
mitted information under the Council’s general procedural powers, but the 
action of the Council in the Greek case tended to obscure this distinction. 
The Security Council was thus faced with the problem of the use by a 
permanent member of the power granted by Section II of the Four-Power 
Statement to enlarge the effect of the unanimity voting requirement set 
out in Section I. The obligation of the Council to decide by a non-pro- 
eedural vote the preliminary question whether a matter before it is pro- 
cedural or non-procedural had been included in the Four-Power Statement 
on the stated assumption that 


it will be unlikely that there will arise in the future any matters of 
great importance on which a decision will have to be made as to 
whether a procedural vote would apply. 


In fact, the ‘‘double veto’’ had been used repeatedly.* The danger existed 
that continued abuse of this practice could paralyze the Council. 

The response to this threat came in the General Assembly, which is 
authorized by Article 10 to 


discuss ... any matters . . . relating to the powers and functions of any 
organs... [and to] make recommendations to the . . . Security Council 
... On any such... matters. 


72 Ibid., p. 20. 73 Ibid., pp. 26-27. 

74 The use of the ‘‘double veto’’ in the Czechoslovak case was not unique. It had 
been used by the Soviet delegate in a later stage of the Spanish case to prevent adoption 
of a resolution which would have kept the question on the list of matters of which the 
Council was seized without prejudice to the right of the General Assembly to act on the 
question. Jbid., 1st Year, 49th Meeting, pp. 413-422 (1946). During a later stage of 
the Greek case, a Soviet ‘‘double veto’’ prevented the adoption of a U. 8. motion to 
refer the case to the General Assembly. Ibid., 24 Year, 202d Meeting, pp. 2399-2400 
(1947). Shortly after the use of the ‘‘double veto’’ in the Czechoslovak case, its use 
was debated with regard to a resolution which forwarded the reports of the U.N. 
Atomic Energy Commission to the General Assembly. Jbid., 3d Year, 325th Meeting, pp. 
13-20 (1948). 
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The measure used was an itemization of decisions whose non-procedural 
nature was unquestionable. Such a clarification, without departing from 
Section I of the Four-Power Statement, would help prevent legitimate 
disputes as to whether a question was procedural or non-procedural, and 
would thus minimize the function of the preliminary question envisaged in 
Section II. It is obvious that this itemization would have only recom- 
mendatory status; the Council would decide in each case whether or not to 
follow it. It was nevertheless prudent that any curb of the ‘‘double veto’’ 
be made on the basis of a thorough, broadly based study."® 

By Resolution 117(II) the General Assembly requested its Interim Com- 
mittee to study the problem of voting in the Security Council."* The 
Interim Committee adopted a list of possible decisions which the Security 
Council might take, and recommended to the General Assembly that the 
latter body recommend to the Security Council that certain decisions on the 
list be deemed procedural.” The report of the Interim Committee was con- 
sidered in the General Assembly by the Ad Hoc Political Committee, to 
which was submitted a resolution,”® sponsored by the United States, China, 
France, and the United Kingdom, which substantially embodied the recom- 
mendations of the Interim Committee. Among the decisions deemed pro- 
cedural were: 


Steps incidental to the establishment of a subsidiary organ : appoint- 
ment of members, terms of reference, interpretation of terms of refer- 
ence, reference of questions for study, approval of rules of procedure. 
However, the approval of the terms of reference of such subsidiary 
organs should require the unanimity of the permanent members if the 
subsidiary organs were given authority to take steps which, if taken 
by the Security Council, would be subject to the ‘‘veto,’’ or if the 
conferring of such authority would constitute a non-procedural de- 
cision. 

Decisions . . . in application of the provisional rules of procedure, 
not contained elsewhere in the list: 


(5) Requests to members of the Secretariat or to other persons for 
information or for other assistance (Rule 39). 


Speaking in support of the draft resolution, one of the sponsors, the 
representative of the United Kingdom, asserted that in the future ‘‘the veto 


75It has been suggested that the ‘‘double veto is a logical and, in a sense, inevitable 
consequence of the voting rule embodied in Article 27.’’ Gross, ‘*‘The Double Veto and 
the Four-Power Statement on Voting in the Security Council,’’ 67 Harvard Law Rev. 
251, 277 (1953). The essence of Art. 27, and of the Four-Power Statement, was com- 
promise, not logic. During the drafting of the Four-Power Statement the United 
States, the United Kingdom, and China were in agreement that the determination of 
the preliminary question should be by a procedural vote. Russel & Muther, A History 
of the United Nations Charter 728 (1958). Russian intransigence on this matter was 
determinative, however. Ibid., pp. 728-730. 

76 U.N. General Assembly, 2d Sess., Official Records, Resolutions 23 (A/519) (1948). 

77 Ibid., 3d Sess., Supp. No. 10 at 10 (A/578) (1948). 

78 Ibid., Ad Hoc Political Committee, Annexes 10-13 (A/792) (1948). 
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principle should not be allowed to prevent the Security Council from ex- 
amining the facts of an issue brought before it, as was done in the Czecho- 
slovakian ecase.’’*® The resolution was subsequently adopted by the Gen- 
eral Assembly as Resolution 267 (IIT).*° 

That the Security Council intended to follow the recommendation of the 
General Assembly contained in Resolution 267(III), at least with regard to 
Rule 39, was made clear in 1950 by the Council’s rejection of an attempt 
by the Chinese representative to use a ‘‘double veto’’ against an invitation 
to representatives of the Chinese Communist regime to appear before the 
Council under Rule 39, in connection with the Formosa question.** 


Lebanon Case 


In June, 1958, the Security Council dealt with the complaint of Lebanon 
that the United Arab Republic was infiltrating personnel and matériel into 
its territory in an effort to subvert the lawful Government of Lebanon. 
The resolution adopted by the Security Council in connection with this ques- 
tion reflected an interesting and, it is submitted, valid distinction between 
investigation and observation. The operative part of this resolution in- 
volved a decision by the Security Council 


to dispatch urgently an observation group to proceed to Lebanon so 
as to ensure that there is no illegal infiltration of personnel or supply 
of arms or other material across the Lebanese borders.** 


In commenting on this resolution the representative of Panama stated: 


In my delegation’s view, such an observation group would not have 
the authority to undertake an inquiry into causes and past incidents 
to find out whether such infiltration has already taken place. This is 
the essential distinction between an observation committee and a com- 
mittee of investigation. An observation committee is concerned with 
the observation of future events. An investigating committee is con- 
cerned with discovering the truth about what has happened... . 
Clearly, in the present case, it is not the intention to create an instru- 
ment to carry out an investigation in accordance with Article 34 of 
the Charter... . 


If these functions appear unduly limiting, the rationale, as explained by 
the representative of Panama, is clear: 


[W]hen an observation group is formed, the predominant considera- 
tion must be to ensure that it is not empowered to inquire into events 
prior to its constitution. To give it such powers would create a situa- 
tion which would lead to charges and countercharges, thus widening 
the area of disagreement. We all know that an international dispute 
cannot be settled in this way.** 


The possibility of the Council undertaking such a function as a method of 
adjustment under Article 36(1) of the Charter was previously referred to. 


79 Ibid., 3d Sess., Pt. I, Ad Hoc Political Committee, p. 208 (1948). 

80 Ibid., Pt. II, Plenary, p. 129 (1949). 

81 U.N. Security Council, 5th Year, Official Records, 507th Meeting, p. 7 (1950). 
82 U.N. Doc. 8/4023 (1958). 

83 U.N. Security Council, 13th Year, Official Records, 825th Meeting, p. 3 (1958). 
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Laos Case 


On September 7, 1959, the Security Council met to hear a statement by 
the Secretary General concerning a note from the Minister of Foreign 
Affairs of the Royal Government of Laos.** This note, dated September 4, 
1959, complained of aggression and requested ‘‘that an emergency force 
to halt aggression and to prevent its spreading should be despatched with 
the greatest possible speed.’’ A resolution introduced by the United States, 
United Kingdom and France called for the Council to appoint a subcom- 
mittee 


to examine the statements made before the Security Council concerning 
Laos, to receive further statements and documents and to conduct such 
inquiries as it may determine to be necessary and to report to the 
Security Council as soon as possible.* 


Previous to voting on this resolution, the President (Ortona of Italy) put 
the preliminary question whether the proposed resolution was procedural 
or non-procedural. On the basis of the Formosa case in 1951, the Presi- 
dent ruled that the negative Soviet vote on the preliminary question did not 
have the effect of making the resolution before the Council a non-procedural 
one.*® While the Soviet delegate objected to this ruling, he did not chal- 
lenge it, probably assuming that such a challenge would be put to vote on 
a point of order, on the precedent of the Formosa case. The resolution ap- 
pointing the subcommittee was then adopted by a procedural vote.** 

The action of the Security Council in the Laos case makes clear that the 
Council is disposed to follow the recommendation contained in General As- 
sembly Resolution 267(III) that certain decisions be deemed procedural, 
at least with regard to fact-finding activities not under Article 34. In this 
sense it confirms conclusions previously drawn on the basis of the Formosa 
case.** The effect of the disposition of the Security Council to follow 


84U.N. Doc. 8/4212 (1959). 85 U.N. Doc. 8/4216 (1959). 

86 U.N. Security Council, 14th Year, Official Records, 848th Meeting, pp. 42-43 (1959). 

87 Ibid., p. 78. See the subsequent notes of the Soviet Union and the United Kingdom 
regarding the validity of this action, U.N. Does. 8/4222, S/4223 (1959). 

88 The link between the Formosa and Laos cases has been disputed: 

‘*The Formosa case, however, is not in point at all. In the first place, the ‘ preliminary 
question’ followed the vote on the principal motion and, moreover, it is dubious whether 
it was really put in the correct manner. Secondly, the invitation to a state to par- 
ticipate in the discussion relating to the dispute is provided for in Article 32 of the 
Charter and is especially listed in the Four-Power Statement as one of the decisions 
governed by a procedural vote.’’ Gross, ‘‘The Question of Laos and the Double Veto 
in the Security Council,’’ 54 A.J.I.L. 118, 129 (1960). 

With regard to the first objection it may be observed that it does not appear that the 
outcome of the Formosa case was affected by the procedure followed. For the repre- 
sentative of China to object to the interpretation of the voting on the preliminary ques- 
tion on a point of order may have been tactically unwise, but it seems clear that the 
President, with the support of the Council, was disposed to insist on the procedural 
nature of the resolution under consideration, regardless of the form of the Chinese objec- 
tion. With regard to the second objection it is submitted that Art. 32 is irrelevant to 
the Formosa case. The Chinese Communist spokesmen were invited to appear before 
the Council under Rule 39 rather than under Art. 32, and this is expressly stated in @ 


VS 
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Resolution 267(III) in this regard is to remove at least a decision of this 
nature, and, one suspects, the other decisions listed as deemed procedural 
in the resolution, from the scope of the ‘‘double veto.’’ To permit the 
use of the ‘‘double veto’’ only in cases not covered by the resolution is 
obviously a restriction of the unlimited power of obstruction ®* granted to 
permanent members of the Security Council, if Section II of the Four- 
Power Statement is interpreted apart from Section I. 

It thus appears that the Council has re-established the parliamentary 
situation as it existed prior to the Greek case, in that it asserts a right to 
ascertain facts on two bases: Article 34 and its general procedural powers. 
What remains to be restated, however, is a clear basis for distinguishing 
which basis is to be employed. In this respect, little clarification is offered 
by the Laos case, in which the proponents of the resolution offered by the 
United States appear to have relied mainly on the power of the Council to 
appoint sub-organs, and to have avoided the more difficult question of the 
conferring of functions on a sub-organ once created. 

It seems clear that if the Council is to continue to assert alternative bases 
for fact-finding activities, some cogent distinction between Article 34 and 
the Council’s general procedural powers must be articulated. It is sub- 
mitted that, of the possible bases on which such a distinction can be drawn, 
only the purpose of the fact-finding activity is workable and persuasive. 
Recognition that Article 34 is limited to a finding of competence, and is 
compulsory because of the essential nature of such an inquiry, is based on 
the express terms of the Charter, and is reflected in the Four-Power State- 
ment. While the positions taken by some members of the Council in the 
Greek case are not compatible with this analysis, it should be recalled that 
no action was taken by the Council on +he basis of those positions, since the 
resolution in question was rejected by the negative vote of the Soviet Union. 
There is thus nothing in the practice of the Council impeding a return to 
this distinction. 


preambular paragraph of the resolution. U.N. Security Council, 5th Year, Official 
Records, 506th Meeting, pp. 3-6 (1950). Important differences exist between Art. 32 
and Rule 39. States are invited under Art. 32; persons are invited under Rule 39. 
States invited under Art. 32 have a status akin to members of the Council; they may 
participate in the discussion and, if Members of the United Nations, have the right 
under Rule 38 to submit proposals and draft resolutions. Persons invited under Rule 
39 attend as sources of information rather than as participants. The importance of 
these distinctions is obvious in the case of the unrecognized Chinese Communist regime. 

89 The significance of this power of obstruction has been minimized: 

‘*It must be remembered that we are dealing here only with the possibility of a deci- 
sion that what some members consider a procedural matter will be treated as a sub- 
stantive one. This danger is of relatively minor importance.’’ Kellogg, ‘‘The Laos 
Question: Double What Veto?’’ 45 Va. Law Rev. 1352, 1360 (1959). 

The distinction between substance and procedure, in the context in which the ‘‘ double 
veto’’ appears, is hardly a minor parliamentary technicality. The preliminary question 
would not arise unless a permanent member had vetoed the resolution under consideration 
or had made clear its intention to do so. The determination of the procedural or non- 
procedural nature of a resolution thus decides whether the Council can adopt it, and 
could lead to a situation in which the Council could not function effectively. 
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The action of the Security Council in the Laos case has not escaped 
criticism. One observer stated: ‘‘It seems clear that the Laos Question 
resolution must be considered as ordering an investigation, and this com- 
mentator so considers it.’’°® Another commented even more vigorously : 


In the Laos case it was not merely the [Four-Power] Statement but 
the Charter itself that suffered a setback. It is not by disregarding 
the law of the Charter that the Security Council will promote the rule 
of law in international relations.** 


Both of these statements assume that fact-finding activities of the Council 
may be undertaken pursuant only to Article 34. Such an assumption 
would appear to reflect an unduly broad construction of Article 34. 


CoNCLUSION 


The United Nations Security Council has two bases on which it may seek 
factual information at the scene of events. Like any other parliamentary 
body, it has a general procedural capacity to receive information from per- 
sons willing to provide it as a part of its consideration of a question. The 
decision to receive such information is a procedural decision governed by 
Article 27(2) of the Charter. In addition, the Council has a power of 
investigation, under Article 34, for the purpose of determining whether the 
continuance of the dispute or situation investigated is likely to endanger 
the maintenance of international peace and security. Since the action 
which the Council is authorized to take by Articles 36 and 37 presupposes 
a dispute or situation of that nature, an investigation under Article 34 
serves the purpose of establishing the competence of the Council. Since an 
inquiry of this nature is essential to the operation of the Council, and thus 
comes within the scope of Article 25, co-operation with such an inquiry is 
obligatory under the Chartier. 

The practice of the Council, while affirming the existence of two separate 
bases of fact-finding activities, has not been clear regarding the distinction 
between them. It has been submitted that the only valid and persuasive 
distinctions are the limited purpose for which an Article 34 investigation 
may be ordered, and the obligation of Members to co-operate in an in- 
vestigation having as its purpose the determination by the Security Council 
of its own competence. 

90 Kellogg, loc. cit. above, at 1357. 


91 Gross, ‘‘The Question of Laos and the Double Veto in the Security Council,’’ 54 
A.J.I.L. 118, 131 (1960). 


OPTION OF NATIONALITY IN SOVIET TREATY PRACTICE, 
1917-1924 
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Option of nationality in its various forms played an important réle in 
the international law and diplomacy of the second half of the nineteenth 
century and the first quarter of the twentieth. The concept undoubtedly 
reached a peak in popularity and demand in connection with the terri- 
torial settlements arising from the first World War, only to fall into 
disuse in subsequent years. The heyday of the idea of option in general 
international law and relations in the years following 1918 also coincided 
with the high point of the usage of the principle in Soviet diplomatic prac- 
tice. Indeed, perhaps in the diplomatic repertoire of no other nation was 
option of nationality as frequently resorted to in this or any other com- 
parable period as in the Soviet treaty arrangements of 1917-1924. Option 
in all its various juridical expressions occupied from the very first an 
extremely important place in the legal and political acts of the Soviet 
regime in its search for a modus vivendi with Russia’s neighbors. What 
is more, the experience of these first years firmly established option as an 
active and operative principle of Soviet foreign policy, in which capacity 
it has remained until the very present, whereas in the rest of the inter- 
national community option has but rarely been revived since World War I. 

Options of nationality first appeared as an element of Soviet diplomacy 
as a result of Russia’s defeat in 1914-1917 and the consequent dis- 
memberment of the Tsarist Empire, to which the Bolsheviks had fallen 
heir. In most instances, choice of citizenship at this stage was not, as 
is usually the case, occasioned by the cession of a limited portion of terri- 
tory by one state to another and the attendant transfer of its inhabitants’ 
allegiance from their erstwhile government to the successor regime on the 
condition that the population affected by the transaction be given the 
right to retain its former national identity through individual exercise 
of option. Instead, these options of citizenship for the most part arose from 
the infinitely more complex circumstances of secession and the formation 
of new national entities on the territory of the former Russian Empire, 
and therefore in a very different political and legal context.’ 


1In this study only option of citizenship prescribed by clauses of inter-state agree- 
ments, or arising from such clauses, will be considered. In the first years of Soviet 
rule, option of nationality was also, on occasion, unilaterally permitted in a number 
of domestic enactments adopted by various Soviet Republics. Although similar to 
option in form and terminology, the latter measures actually represented permits of 
collective expatriation or simplified procedures for group naturalization and constituted 


919 
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The Treaty of Brest-Litovsk between the Bolsheviks and the Central 
Powers and its companion agreements made no express mention of option 
of nationality in connection with the territorial rearrangements stipulated 
therein. It is only in Article 10 of the Supplementary Agreement signed 
between the R.S.F.S.R. and Germany in Berlin, August 27, 1918, that 
may be found, inter alia, a clause to the effect that 


with regard to Estonia, Livonia, Kourland, and Lithuania, agreements, 
among others, are to be concluded with Russia . . . concerning the 
nationality of the former Russian inhabitants of these territories, as 
to which they must in any case be allowed the right of option and 


departure. 


No further details on the matter were furnished by the treaty nor did the 
particular agreements mentioned therein ever materialize. 

Nevertheless, the ‘‘option and departure’’ clause of the Supplementary 
Agreement was unilaterally put into effect by the Soviet Government 
through the promulgation of the decree of July 13, 1918, ‘‘On the pro- 
cedure for loss of Russian citizenship by persons residing within the con- 
fines of the Russian Republic who are permanent residents of localities 
torn away from Russia by the Brest peace treaty.’’* Such individuals 
found on the territory of the R.S.F.S.R. were thereby given the right, 
within one month from the date of publication of said decree, to file with 
the People’s Commissariat of Internal Affairs (NKVD) a petition of de- 
naturalization.* The sole formal criterion of eligibility to opt was that 
petitioner had to belong to the category of permanent residents of the 
above-mentioned territories, a somewhat indefinite formula apparently 
predicated on the notion of domicile. 

Special instructions of the NK VD dealing with the practical aspects of 
the option’s implementation were published on July 23, 1918, and empha- 
sized that ‘‘loss of Russian citizenship is permissible on the sole condition 
that the individuals indicated in the decree of July 13, 1918, leave the 


rules of intra-state legal significance only, thus being quite different from option as a 
concept of jus gentium. 

Domestic provisions on option were envisaged in the Ukrainian decree of March 11, 
1919, Art. 10 of the Constitution of the Far Eastern Soviet Republic, and the Georgian 
decree of July 11, 1922. See V. V. Egorev, G. N. Lashkevich, M. A. Plotkin, B. D. 
Rozenblyum, Zakonodatelstvo i mezhdunarodnye dogovory Soyuza SSR i soyuznykh 
respublik 0 pravovom polozhenii inostrannykh fizicheskikh i yuridichekikh lits (Legis- 
lation and International Treaties of the U.S.S.R. and Union Republics on the Legal 
Status of Foreign Physical and Juridical Persons) 54-57 (Moscow, 1926) (hereafter 
referred to as Zakonodatelstvo). 

21 Dokumenty vneshnei politiki SSSR (Documents on the Foreign Policy of the 
U.S.S.R.) 437-445 (Moscow, 1957) (hereafter referred to as DVP); text in English 
in 1 Shapiro (ed.), Soviet Treaty Series 23-25 (Washington, D. C., 1950). 

8 Sobranie uzakonenii i rasporyazhenii rabochego i krestyanskogo pravitelstva RSFSR 
(Collection of Laws and Directives of the Workers’ and Peasants’ Government of the 
R.8.F.8.R.), 1918, No. 50, Item 577 (hereafter referred to as SU). 

4If petitioner submitted evidence that failure to file option request was due to serious 
circumstances beyond his control, the NKVD was empowered to process such option 
even if it was filed after the expiration of the official deadline. 
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territory of the RSFSR as the place of their permanent residence.’’ ® 
Also to be considered as having been divested of their Russian citizenship 
were the wife and children of the optant, if a request to that effect had 
been included in the petition. Though but short-lived,* these measures 
made possible the departure from the R.S.F.S.R. over its western borders 
of some tens of thousands of individuals. 

The first Soviet experience with option was notable for a number of 
reasons. First, there was the fact that in this instance the operative 
conditions of the option were defined not by the contents of an international 
agreement, as is normally the case, although ultimately they did, of course, 
rest on a treaty clause, but essentially by the terms of a domestic law.’ 
Second, the agreement on option was concluded not between the erstwhile 
sovereign of the disputed areas and the successor regime, as customarily 
occurs, but between the former and a third party, an innovation mitigated 
to a great extent by the third party’s assumption in this case of the réle 
of protector of the seceding regions. From the point of view of form, too, 
the right to option defined in the Soviet decree of 1918 was an improvisa- 
tion sui generis. In essence, it represented a compromise between the two 
general types of option then known to international law, combining the 
traits of the so-called option de forme ancienne (beneficium emigrandi) 
with some of the features of modern option practice grounded on the 
express declaration of citizenship preference.* In effect, the decree’s chief 
emphasis was on departure for the country in favor of which optant had 
chosen and not on explicit expression of desire to be of one or the other 


58U, 1918, No. 54, Item 601. The language of this section of the instructions 
seems to have been faulty, for it is precisely those who did not have a ‘‘ permanent 
residence’’ in the R.S.F.S.R., but did have one in the areas over which Moscow re- 
nounced its sovereignty by virtue of the Brest treaty, who were entitled to initiate 
denaturalization proceedings in accordance with the NK VD’s regulations. 

6 The one month originally allowed by the July 13 decree in which to exercise option 
rights was subsequently prolonged: by the decree of Aug. 14, 1918 (SU, 1918, No. 59, 
Item 653), the deadline was postponed for another month following expiration of the 
initial time limit; by the decree of Sept. 21, 1918 (ibid., No. 70, Item 755), the option 
period was extended until further notice; and, finally, by the decree of Oct. 22, 1918 
(ibid., No. 78, Item 824), the cut-off date was set at Nov. 16, 1918. However, the 
annulment of the Treaty of Brest-Litovsk by the Soviet Government on Nov. 13, 1918, 
also put an end to the decree of July 13. 

7 As a result, the option in question amounted in fact to only a semi-option, not an 
actual possibility to choose between two citizenships stricto sensu, a right which it 
would have been ultra vires for any national jurisdiction to have created in any event, 
but rather an offer to divest oneself of one citizenship in favor of a potential, though 
very probable, acquisition of another nationality (in this instance, one not yet even in 
existence). Tacitly, of course, the German Government presumably was under a 
definite obligation to assure the immediate naturalization of those persons who had 
renounced their Russian identity and emigrated to the areas severed from Russia by the 
Brest Treaty and then under the de facto administration of the German authorities. 

8 For a classification and analysis of the various types of option known to inter- 
national law by the end of the first World War, see J. L. Kunz, ‘‘L’Option de 
Nationalité,’? 31 Hague Academy Recueil des Cours 112-172, particularly 112-132 
(1930, I). 
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nationality, a possible consequence of which could eventually be a demand 
that the individual emigrate. On the other hand, preference displayed by 
emigration alone, as in the older kind of option, was not deemed sufficient 
either, since the Soviet law required a preliminary formal divestiture of 
the petitioner of his Russian nationality, a variant of a latter-day pre- 
requisite of option practice. 

Quite similar to the dispositions of the Treaty of Brest-Litovsk and the 
decree of July 13, 1918, were the terms of the option envisaged under the 
Armistice Agreement concluded between the R.S.F.S.R. and the Ukraine 
on June 12, 1918, under German pressure.’ In accordance with its Article 
2, the signatories undertook, on the basis of reciprocity, not to hinder in 
any way and to grant freedom and opportunity to each other’s citizens to 
leave for their homeland. The option foreseen by the agreement was, 
therefore, one based on freedom of departure rather than on explicit choice 
of citizenship, although in effect a nationality preference was expressed 
through resort to, or, conversely, failure to avail oneself of, the right to 
emigrate. The treaty failed to define with any degree of precision the 
circle of optants, beyond simple reference to citizens of Russia and the 
Ukraine, Russians and Ukrainians, a formula presumably resting on 
ethnic considerations. 

Domestically, the provisions of the Armistice Agreement were imple- 
mented by the Soviet Government through the decree of September 10, 
1918, ‘‘On the procedure for loss of Russian citizenship by persons living 
on the territory of the Russian Republic and desiring to acquire Ukrainian 
citizenship and for the registration of Russian citizens residing on the 
territory of the Ukraine (Provisional Regulations).’’?° Ostensibly drafted 
in pursuance of Article 2 of the Armistice, the enactment in fact uni- 
laterally introduced some material changes in the latter’s substance. 
Thus, to the option envisaged by the agreement and based on simple 
freedom of departure, Moscow now appended the added requirement of 
prior denaturalization, for under the new law loss of Russian citizenship 
was now allowed to former citizens of the Russian Empire desiring to 
acquire Ukrainian citizenship, who were permanent residents of the 
Ukraine and who undertook to move to the Ukraine upon approval of their 
request.”* 

As permanent residents of the Ukraine, under the terms of the decree, 
were to be recognized persons who had their usual place of employment 
there, who owned immovable property or enterprises in the Ukraine, or 
whose families permanently resided in the Ukraine, and who found them- 


92 Klyuchnikov and Sabanin, Mezhdunarodnaya politika noveishego vremeni v dogovo- 
rakh, notakh i deklaratsiyakh (Recent International Politics in Treaties, Notes and 
Declarations) 142-144 (Moscow, 1926). 

10 8U, 1918, No. 68, Item 736. 

11 The primacy of denaturalization was further underlined by the decree’s stipulation 
that persons attempting to leave for the Ukraine who submitted Ukrainian national 
passports issued by the Ukrainian consular representatives in Russia were not to be 
recognized as Ukrainian citizens by any public agency of the Russian Republic unless 
they also had in their possession valid certificates of denaturalization from the NKVD. 
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selves in Russia temporarily on business or as refugees provisionally 
forced to remain in Russia. The new, Soviet-imposed, criterion of eligi- 
bility to opt for Ukrainian citizenship was, therefore, essentially one of 
domicile, regardless of racial or ethnic origin, and was, moreover, extended 
not only to persons of Ukrainian origin (as inferred in the Armistice), but, 
in general, to all former nationals of the Russian Empire dwelling within 
the confines of the R.S.F.S.R. and fulfilling the proper conditions. A 
month was allowed in which to file a request for denaturalization.’* 

Concurrently, all former citizens of the Russian Empire living in terri- 
tory of the Ukraine and desiring to remain citizens of the Russian Republic 
could, under the terms of the decree, file a declaration of such intent with 
Russian consular representatives in their district. If the optants belonged 
to the category of individuals mentioned in Articles 20 and 64 of the 
R.S.F.S.R. Constitution, namely, persons engaged in work and belonging 
to the working class, the consular officials were then authorized to issue 
them Russian passports. Petitioners who did not qualify as members of 
the proletariat could be admitted to citizenship and given passports only 
if the consuls decided that they were permanent residents of the Russian 
Republic and were in the Ukraine only temporarily and intended to return 
to Russia, and if, in addition, they submitted a signed statement acknowl- 
edging the authority of the Government of the R.S.F.8.R. and pledging 
obedience to all its laws and decrees. Thus, in this case, the right to opt 
for Russian citizenship was determined not by ethnic considerations or 
domicile, but by a wholly novel combination of attributes: previous Russian 
citizenship and working class origin; or, prior Russian citizenship, political 
loyalty and readiness to establish residence in the R.S.F.S.R. 

Although much superior in formulation to the agreement with Germany 
and the decree of July 13, both the short-lived Armistice with the Ukraine 
and the law of September 10 * still left a number of important questions 
unanswered. For instance, neither of them prescribed the procedure for 
the acquisition of Ukrainian citizenship either by the returnees from the 
R.S.F.S.R. to the Ukraine or by the individuals living in the Ukraine and 
endowed with the right to opt for Russian citizenship, who failed to avail 
themselves of the privilege. Nor did the agreement and the law establish 
the precise date on which the change of citizenship was effected and what 
the citizenship status of the optants was in the interim between the signing 
of the agreement or the passage of the decree and the expiration date of 
the right to opt and/or depart.’* Nevertheless, in the brief duration of the 


12 However, Art. 4 also stated that petitions could be filed after the official deadline 
given sufficient reason for failure to abide by the time limit. 

18The formation of a Soviet Government of the Ukraine shortly thereafter caused 
all the agreements between the R.S.F.S.R. and the former Ukrainian state to be annulled 
by the Kremlin, including the Armistice Agreement and the decree of Sept. 10. See 
the Resolution of the Narkomindel of Dec. 24, 1918, in 2 Klyuchnikov and Sabanin, 
op. cit. 209. 

14This applies only to the legal status of those individuals in the R.S.F.S.R. who 
opted for Ukrainian nationality and those persons in the Ukraine who failed to register 
with Soviet consular representatives (although the text of the decree gave no deadline 
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provisional regulations a few thousand individuals desiring to ‘‘acquire 
Ukrainian citizenship’’ left Soviet Russia for their chosen homeland.*® 
The first option of nationality based exclusively on the stipulations of an 
international agreement was the one conducted in pursuance of the pro- 
visions of the Treaty of Peace between the R.S.F.S.R. and Estonia of 
February 2, 1920.*° Under the terms of its Article 4, it was agreed that: 


For one year from the date of ratification of the present Treaty, 
persons of non-Estonian origin residing in Estonia and aged eighteen 
years or over shall have the right to opt for Russian nationality; 
women and children under eighteen years of age shall follow the 
nationality of the husband or father, unless there exists between 
husband and wife any agreement to the contrary. Persons opting 
for Russia shall leave Estonian territory within one year from the 
date of such option, but shall retain their rights over their real prop- 
erty and may remove their personal property. Similarly, persons of 
Estonian origin residing in Russia may opt for Estonian nationality 
during the same period and under the same conditions. Each of the 
two Contracting Governments reserves the right of rejecting such 
options of nationality. 

Note: In the case of persons of doubtful origin, those who are per- 
sonally registered, or whose parents were registered, in a rural or 
urban community, or in any ‘‘class,’’ in the territory which now forms 
the State of Estonia shall be considered of Estonian origin. 


The actual implementation of this clause gave rise to a number of serious 
problems. In effect, the article in question failed to provide an express 
definition of Estonian citizens or to stipulate how such citizenship was to 
be determined. Presumably, at the basis of the right to option lay a combi- 
nation of requirements as to ‘‘domicile’’ and ‘‘origin,’’ the latter viewed 


for such registration). Persons in the R.S.F.S.R. who failed to opt for Ukrainian 
allegiance ipso facto continued to remain Soviet citizens, and those who registered in 
the Ukraine with the R.S.F.S.R.’s consuls retained Soviet citizenship, thus implying 
either that the effect of the registration was retroactive (the more probable interpreta- 
tion) or that Russian citizenship was lost by them only after the expiration of the 
time limit for registration (unspecified). In the latter case, since the right of registra- 
tion was given to all former Russian nationals in the Ukraine, that state would have 
been inhabited only by Russian citizens and foreigners until the right of registration 
lapsed. 

15 It is interesting to note that initially the distinction between Russian and Ukrainian 
citizenship was maintained even by the Soviet Ukrainian authorities. Thus, when 
retreating from Ukrainian to Russian soil in March, 1918, the Soviet Ukrainian Govern- 
ment issued a declaration which stated, inter alia, that the troops of the Ukrainian 
Republic which were to cross the Russian border ‘‘enjoy the rights of civilians of the 
Ukrainian Republic . . . inasmuch, of course, as they themselves will not express the 
wish to be accepted and will not be accepted into the citizenship of the Russian Soviet 
Federation. . . .’? 2 Antonov-Ovseenko, Zapiski o grazhdanskoi voine (Notes on the 
Civil War) 263-264 (Moscow, 1928). It is only after the annulment of the Brest- 
Litovsk Treaty and the final consolidation of Soviet power in the Ukraine that the 
differentiation between the two citizenships was tacitly abandoned. 

16 Izvestia, Feb. 8, 1920; 1 Sbornik deistvuyushchikh dogovorov, soglashenii i kon- 
ventsii, zaklyuchennykh RSFSR s inostrannymi gosudarstvami (Collection of Treaties, 
Agreements and Conventions Concluded by the R.S.F.S.R. with Foreign States and in 
Force) 100-116 (hereafter referred to as SDD). 
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from the standpoint of lez sanguinis and bolstered, in marginal cases, by 
evidence of ‘‘registration’’ with the local authorities and associations, a 
procedure which itself presupposed in turn ethnic and/or cultural ap- 
purtenance to the Estonian community (a local version of Heimatrecht or 
pertinenza).1" Clearly, by virtue of Article 4, persons of Estonian ethnic 
origin residing in Estonia at the time of ratification of the agreement 
(March 30, 1920) were to be considered Estonian citizens ipso jure and 
therefore not eligible to opt for Soviet Russian nationality. On the other 
hand, persons of Estonian origin who resided in Russia at the date of 
ratification of the Peace Treaty were not deemed to have automatically ac- 
quired Estonian citizenship, but to have the right to opt for it. 

By contrast, the personal status of individuals of non-Estonian origin 
residing in Estonia on March 30, 1920, remained in doubt, since the treaty 
failed to specify whether they had become Estonian citizens ipso jure by 
virtue of the ratification of the agreement recognizing Estonia’s inde- 
pendence (with the right of re-acquiring Russian citizenship through the 
exercise of the option right) or whether they retained their Russian 
citizenship until the expiration of the option deadline, at which moment, 
having failed to act to reassert their Russian allegiance, they automatically 
became Estonian citizens or stateless.™* 


i7 J, L. Kunz, loc. cit. 163-167. That this procedure in the case of the Baltic states 
did not operate on strictly ethnic or racial grounds is evidenced by the fact that the 
‘‘registration’’ in question was also used to determine the appurtenance of the so-called 
‘Baltic German’’ residents of Estonia to the Estonian national community. See S. B. 
Krylov, ‘‘Optatsiya i plebistsit i nachalo samoopredeleniya v sovetskikh mezhduna- 
rodnykh dogovorakh’’ (Option and Plebiscite and the Principle of Self-Determination in 
Soviet International Treaties), Sovetskoe pravo, 1923, No. 2(5), p. 48. For the 
operation and effect of the registration laws in the Baltic states in the case of national 
minorities, see J. A. Laponce, The Protection of Minorities 92-94 (Berkeley and Los 
Angeles, 1960). 

188. B. Krylov, loc. cit. 49, while acknowledging that the text of the treaty permits 
either interpretation, comes out against giving option retroactive force. There is no 
indication as to how the signatories understood this particular proviso or how it was 
applied in practice. 

This major defect of the Peace Treaty was not eliminated by the other two agree- 
ments signed between the R.S.F.S.R. and Estonia and also bearing on the question of 
option: the Agreement on Option of April 6, 1920 (1 SDD R.S.F.S.R. 247-249), and 
the Agreement Regarding the Question of Refugees of Aug. 19, 1920 (ibid. 163-164; 
1 SDD 300-301). The former merely added some technical details on the procedure for 
proving Estonian origin for option purposes, and stipulated expressis verbis that option 
rights extended also to persons of Estonian origin found in the ranks of the Red 
Army. The Agreement of Aug. 19, 1920, was pertinent only because its Art. 3 indirectly 
indicated which non-Estonian individuals in the territory of Estonia were definitely 
precluded from opting for Russian citizenship, presumably on grounds of lack of domicile 
there, a category which comprised: military and civil prisoners of the World War; 
hostages; members of families the heads of which resided in the territory of the other 
Party; refugees; members of the former North-Western Anti-Bolshevik Army of 
General Yudenich found in Estonia at the time of the Agreement’s signature; and 
persons of Estonian origin who had taken part in the civil war in the ranks of the 
White forces. Although under the terms of the Peace Treaty, the above had no right 
to opt, the Agreement of Aug. 19, 1920, provided that they were to be returned to 
their respective homelands on an equal basis with the optants. 
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Despite these lacunae in the law, the number of declarations in favor of 
Estonian citizenship filed with the Russian authorities totaled some tens of 
thousands by heads of families alone, not including the other members of 
the families who, for the most part, failed to voice any reservation to the 
group petition and, consequently, transferred allegiance together with the 
paterfamilias. 

A separate option was arranged between the Ukrainian S8.S.R. and 
Estonia on conditions approximating the terms adhered to between the 
latter and the R.S.F.S.R., the signatories resolving that: 


Within a year from the date of ratification of this Treaty, any 
person who is a native of a place situated in Estonian territory, but 
who resides in Ukrainian territory and who is aged 18 or over, may 
opt for Estonian nationality. Similarly, persons not of Estonian 
nationality who reside in Estonian territory may opt for Ukrainian 
nationality.’® 


Like the earlier agreements between the R.S.F.S.R. and Estonia, the 
treaty between the Soviet Ukraine and Estonia, too, failed to define the na- 
ture of Estonian citizenship or the circle of those who acquired it ipso jure 
through the emergence of an independent Estonia, although it may be 
deduced that the latter category embraced, at the very least, all persons 
of Estonian nationality residing in Estonian territory on December 16, 
1921. While the treaty failed to define the terms ‘‘ Estonian nationality”’ 
or ‘‘native,’’ they would seem to have been understood as denoting ethnic 
and/or cultural appurtenance to the Estonian community (on grounds of 
lex sanguinis or Heimatrecht) which, in case of doubt, could be proved, 
inter alia, by producing documents showing that petitioner or his parents 
were entered on urban or rural district or corporation rolls in Estonian 
territory.” 

Added details on the substance and manner of option were provided in 
the special Convention on the Right of Option signed the same day, which 
clarified and expanded some of the provisions of the political treaty. In 
particular, the right of option for Estonian citizenship was thereby also 
assured expressis verbis to persons who were evacuated during the World 
War from Estonian territory into the territory of the Uk.S.S.R. and to 
persons called up for military service or mobilized on Estonian territory 
and now residing in the Ukraine (principle of former domicile). In 
conformity with the terms of the Convention, the optant’s wife and 
children under 18 followed his choice of nationality, unless the wife had 
made a declaration to the contrary or unless some special agreement on the 
nationality of the children had been reached between the spouses. Legally 
adopted children were given the same option rights as legitimate de- 


191 SDD 207-211; 11 L. N. Treaty Series 121-142. For the text of the Agreement 
between the Uk.S.S.R. and Estonia Concerning the Procedure of Choosing Estonian or 
Ukrainian Citizenship of the same date, see 1 SDD 301-306. 

20In this case, too, Estonians of Baltic German origin could, through registration, 
prove their eligibility to opt for Estonian citizenship, being otherwise precluded from 
doing so on grounds of ‘‘ Estonian nationality’’ alone or as ‘‘native Estonians.’’ 


eu 
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scendants; wards and persons incapable of managing their own affairs 
could take the nationality of their guardians. Widows of persons entitled 
to opt, as well as women who had become widows or had been divorced 
before signature of the Convention and who had been wives of nationals of 
Estonia or the Uk.S.S.R., too were eligible to opt, with their infant children 
acquiring their mother’s nationality. Optants were given one year from 
the date of option to leave the country of residence.”* 

A major limitation on the scope of the option envisaged in these agree- 
ments was subsequently introduced by the Supplementary Protocol of 
May 27, 1922,?* wherein the signatories finally agreed that ‘‘only those 
persons of non-Estonian origin shall be regarded as having the right to 
opt for Ukrainian citizenship who themselves or whose parents have been 
ascribed to city, village or class societies found on the territory of the 
Ukraine.’’ The right of option in its latter-day version was thus under- 
stood as being vested, not in the broad category of non-Estonian residents 
of Estonia in general, but in the far more circumscribed group of indi- 
viduals fulfilling the requirement of being registered with, or descendants 
of persons registered with, local Ukrainian authorities and social bodies. 

Most akin to the agreements between the R.S.F.S.R. and Estonia on 
option of citizenship were the treaties concluded by the R.S.F.S.R. with 
the Georgian Republic. These accords, too, failed to prescribe in any way 
the scope and nature of Georgian citizenship ipso jure. In the Peace 
Treaty of May 7, 1920.*° the right of option for Georgian citizenship was 
granted to persons of Georgian origin residing on the territory of Russia 
who had reached 18 years of age, and for Russian citizenship, to persons 
of non-Georgian origin over 18 residing in Georgian territory. This 
right of option was to be exercised during one year from the date that a 
special option agreement entered into force. 

Such an agreement was effectively initialed on December 9, 1920,%* and 
elucidated some of the vague terminology of the Peace Treaty. However, 
it dealt exclusively with the problem of administering the option for 
Georgian citizenship within the R.S.F.S.R. and completely by-passed the 
question of option for Russian citizenship in the Georgian Republic. 
The right to opt in favor of Georgian nationality was thereby conceded 
expressis verbis to ‘‘Georgian nationals’’ and ‘‘all other natives of Georgia 


21 However, by Note 1 to Art. 8 of the Convention it was added that ‘‘if any person 
who has opted is unable, for reasons beyond his control, to emigrate within this period 
of one year from the territory of the UkSSR (or Estonia), the period may be extended 
by special permission granted individually in each instance.’’ 

221 SDD 211-212; 1 Soviet Treaty Series 170-171. 

23 Izvestia, May 9, 1920; 1 SDD R.S.F.8.R. 27-34. 

24 Izvestia, Dec. 23, 1920; 1 SDD R.S.F.S.R. 135-138. Earlier, by a Resolution of 
the Narkomindel of Dec. 24, 1918, the Soviet Government had declared that it did not 
recognize the Georgian Republic as an independent state and that it considered all 
persons viewing themselves as Georgians as continuing to be Russian citizens, subject 
to the laws and decrees of the Soviet Government of the R.S.F.S.R., 2 Klyuchnikov and 
Sabanin, op. cit. 209-210. The signature of the Peace Treaty tacitly repealed this 
directive, 
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regardless of their national origin if they or their parents had been 
registered before August 1, 1914, with urban, rural or class societies on 
the territory which now forms part of the Republic of Georgia.’’ For the 
vague original criterion of eligibility determined by ‘‘Georgian origin,’’ 
the Option Agreement thus substituted the factor of racial or ethnic 
identity (lex sanguinis) *® and the principle of appurtenance to the 
Georgian community, either personally or by descent. Individual right of 
option was allowed, too, to the wife or widow of a person of Georgian 
origin, legitimate children of a woman entitled to opt for Georgian citizen- 
ship, and Georgian citizens legally adopted in Russia before the signing 
of the Convention. Children under 18 years of age followed the citizen- 
ship of their parents. Persons who completed their option were obliged 
to leave the territory of the R.S.F.S.R. within one year. 

In a significant departure from established precedent, the Russo- 
Georgian Option Agreement stipulated that minors bereft of parents or 
guardians would have the opportunity to vote for themselves within one 
year from the moment they reached adulthood (continuing option). 
Similarly, the minor children of a divorcee (but apparently not of a 
widow) capable of proving her Georgian origin followed her choice of 
citizenship, if they were in her custody, but on reaching the age of 18 
were to be granted the independent right to express their citizenship 
preference.”® 

A number of agreements were concluded between the R.S.F.S.R. and 
Latvia in 1920 and 1921 directing the conduct of a reciprocal option for 
their respective citizenship as part of the settlement of their differences. 
On the whole, the legal terminology of these documents was much more 
precise than that of the earlier Soviet accords, in an apparent attempt 
to remedy some of the obvious deficiencies of the latter. In particular, 
these agreements took the precaution, inter alia, of defining expressis 
verbis which persons were to be considered by the signatories citizens of the 
new Latvian state.2”7 The basic rules on option were set forth in Article 
8 of the Treaty of Peace, August 11, 1920, in which the contracting parties 
specifically determined that all those persons were to be regarded as 
Latvian citizens ipso jure from the moment of ratification of the treaty 


25 If documentary proof of a person’s Georgian nationality was lacking, the People’s 
Commissariat for National Minorities of the R.S.F.S.R. was empowered to decide on 
petitioner’s right to opt for Georgian nationality on the basis of his being endowed 
with personal characteristics marking him as a member of the Georgian ‘‘race.’’ 

26 Both agreements between the R.S.F.S.R. and Georgia lasted only until May, 1921, 
when a Soviet Government of Georgia superseded the Georgian Democratic Republic and 
all the treaties negotiated by the latter came to an end. 

27 Various clauses pertaining to option were included in: the Treaty regarding Re- 
patriation of Refugees, June 12, 1920 (Izvestia, June 22, 1920; 1 SDD R.S.F.S.R. 143- 
147); the Treaty of Peace, Aug. 11, 1920 (Izvestia, Sept. 21, 1920; 1 SDD 75-86); 
the Agreement regarding Option, Citizenship, Repatriation, Removal and Liquidation 
of Personal Property of the Citizens of Both Contracting Parties, July 22, 1921 
(Izvestia, Aug. 2, 1921; 2 SDD R.S.F.S.R. 98-101); and the two agreements of 
Nov. 6, 1921, constituting, respectively, the second and third parts of the July 22, 1921, 
agreement (Izvestia, June 23, 1922; 1 SDD 237-243). 
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(October 4, 1920) who were then residing within the borders of the Latvian 
state, as well as refugees resident in Russia who satisfied the requirement 
of registration prior to August 1, 1914, with the local associations of 
Latvia. Individuals similarly inscribed and dwelling in some third state, 
but not naturalized there, were ipso facto included in the category of 
Latvian citizens. Concurrently, all persons resident in Russian territory 
as of October 4, 1920, with the exception of the above-cited refugees, were 
automatically recognized as Russian citizens. 

During one year from the date of the Peace Treaty’s ratification ** the 
right of option in favor of Russian citizenship was extended to all (and 
not only non-Latvian) residents of Latvian territory as of October 4, 
1920 (who from that date were admitted into Latvian citizenship ipso 
jure), and to all Latvian citizens domiciled on the territory of third states 
and similarly vested with the citizenship of the new nation, as well as to the 
refugees from Latvia found on Russian soil.” In Russia, the right of 
option for Latvian citizenship was offered to all persons satisfying the 
criterion of registration with local Latvian associations and to all those 
who had been domiciled in Latvia before or during the World War, with 
the exception of such refugees from Latvia as were locally registered there, 
these being ipso facto recognized as Latvian citizens and therefore in no 
need to opt for the nationality of their newly independent homeland. 

On the whole, no major changes were made in the substantive contents 
of the Peace Treaty by subsequent agreements bearing on various aspects 
of the option’s implementation, except that the Agreement of July 22, 
1921, added to the earlier arrangements by further extending the right 
of option: women who became widows or were divorced before October 
4, 1920, and who before their marriage satisfied the conditions laid down 
in Article 1 by being registered in Latvia, were entitled to Latvian 
nationality together with their minor children, provided the latter had been 
placed in the mother’s custody after the divorce; children who had been 
legally adopted before the entry into force of the new laws regarding civil 
status were to enjoy the same option rights as legitimate issue; guardians 


28 Through the conclusion of the Agreement of July 22, 1921, the duration of the 
option period was tacitly prolonged, since the parties thereby concurred that petitions 
for Latvian nationality would be submitted, in the case of persons residing in European 
Russia, within a period of six months and, in the case of persons residing in Asiatic 
Russia and the Caucasus, within nine months from Oct. 4, 1921. 

298. B. Krylov, loc. cit. 50, and T. A. Taracouzio, The Soviet Union and International 
Law 102-103 (New York, 1935), basing himself on Krylov, mistakenly asserted that the 
Peace Treaty did not expressly grant refugees from Latvia in the R.S.F.8.R. the right 
to opt for Russian nationality, but that indirectly such a right could be deduced from 
its Art. 9 amending the Agreement of June 12, 1920, on refugees. Such a contingency 
seems to have been directly covered by Note 2 to par. 8 of the Peace Treaty. The 
latter author also remarks concerning Art. 9 that ‘‘helpful as it was, this provision 
did not grant the right to opt for Latvian citizenship to those Russian nationals who 
resided in Latvia, but were not considered refugees from the Soviet regime,’’ a con- 
clusion apparently due to a misunderstanding of the provisions of the Peace Treaty, 
since under its terms persons of this type were automatically recognized as Latvian 
citizens and therefore had no need to opt for its nationality. 
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could opt for minors and chronic invalids incapable of managing their 
own affairs. 

None of the Soviet-Latvian agreements specifically mentioned a duty 
on the part of the optants to depart from the country of residence upon 
approval of their application, nor was any deadline set for the evacuation 
of those who had completed the option procedure.*® It was expressly pro- 
vided that the Latvian Government would not refuse Latvian nationality 
and the R.S.F.S.R. would not refuse leave to renounce Russian citizenship, 
if eligibility to opt had been properly established. 

Again, separate option arrangements were made between Latvia and the 
Uk.S.S.R. and the relevant provisions were incorporated into the Treaty 
Regarding Future Relations of August 3, 1921, supplemented by the Re- 
patriation Agreement of the same date.** While the provisions of the 
former document (particularly its Article 4) did not expressly address 
themselves to the basic question of legal attributes determining the signa- 
tories’ respective citizenship ipso jure, it may be construed therefrom that 
the contracting parties accepted as Latvian citizens all persons domiciled 
in Latvia as of March 16, 1923 (the date of the treaty’s ratification), and 
as Ukrainian citizens all persons domiciled in the Ukraine on that same 
date. However, it was provided, respectively, that in the Ukraine (Latvia) 
persons of Latvian (Ukrainian) origin and all other persons over 18, 
irrespective of their origin, if they themselves or their parents were, before 
August 1, 1914, members of urban or rural communities or corporations 
existing on territory now forming part of Latvia (Ukraine) would have 
the right, within a year from March 16, 1923, to renounce their Ukrainian 
(Latvian) nationality and opt for Latvian (Ukrainian) citizenship. The 
optant’s wife and minor children followed the nationality of the father 
or husband, unless the wife made a declaration to the contrary or unless 
some special arrangement concerning the children’s nationality was reached 
between the spouses.** The usual provisions were allowed for legally 
adopted children, wards, minors and chronic invalids, and minor children 
of widows. 

The signatories further stipulated that ‘‘the Government of each of the 
Contracting Parties undertakes to allow persons who have opted for the 
nationality of the other Party one year from the date of option within 
which to return to their native country; all persons who have opted must 
leave the country in which they have resided within this period.’’ It was 
also agreed expressis verbis that the government of the state for which 


80 However, the Agreements of Nov. 6, 1921, stipulated that Latvians in the R.S.F.S.R. 
opting for Latvian citizenship were to be repatriated as soon as possible. 

311 SDD 86-97; 17 L.N. Treaty Series 317-363; and 1 SDD 244-248; 17 L.N. 
Treaty Series 295-315. 

82 In addition, the treaty specified, respectively, that the wives of Latvian (Ukrainian) 
nationals residing in Latvia (Uk.S.S.R.), who themselves were currently residing in the 
territory of the Uk.S.S.R. (Latvia), and their children under 18 years of age would 
ipso facto be considered Latvian (Ukrainian) nationals unless they gave notification 
to the contrary and unless there existed between the parents a special agreement con- 
cerning the nationality of the children. 
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option was made was not entitled to refuse its nationality to the optant 
and that the government of the country in which the optant was residing 
would not refuse to allow him to renounce his nationality. 

Quite similar to the contents of the Russo-Latvian agreements were the 
principles on option of nationality embodied in the various treaties con- 
cluded between the R.S.F.S.R. and Lithuania,** the most relevant being 
the Peace Treaty of July 12, 1920. In its Article 6, that treaty confirmed 
as citizens of Lithuania ipso jure all persons resident, on the day of its 
ratification (October 14, 1920), within the borders of Lithuania, who 
themselves or whose parents had permanently resided in Lithuania, or 
who were registered with the rural, municipal or corporate bodies in the 
territory of the Lithuanian state, and also persons who prior to 1914 
resided in the territory of the Lithuanian state for not less than the 
last ten years and had a permanent occupation there, excepting former 
civil and military officials not of Lithuanian origin and members of their 
families. Furthermore, all such persons residing as of October 14, 1920, 
in a third state, but not naturalized there, were ipso facto acknowledged 
to be Lithuanian citizens. 

The right of option for Russian citizenship was said to be conceded, 
within the period of one year from the date of the treaty’s ratification, to 
‘*all persons who have attained the age of 18 years and who are resident 
in the territory of Lithuania,’’ who ‘‘declare their wish to retain (opt 
for) Russian citizenship,’’** but the treaty made no reference to the 
right of individuals residing in third states and recognized as Lithuanian 
citizens to opt for Russian citizenship. Conversely, the right to opt for 
Lithuanian citizenship was assured to ail persons in Russia satisfying the 
requirement of registration with local Lithuanian administrative and social 
bodies and to all persons domiciled on Lithuanian soil prior to or during 


83 The Treaty of Peace of July 12, 1920 (Izvestia, Sept. 21, 1920; 3 DVP 28-42); 
the Agreement on the Manner of Option for Lithuanian Citizenship of June 28, 1921 
(2 SDD R.S.F.S.R. 102-107); the Agreement on the Re-evacuation of Refugees of 
June 30, 1920 (Vestnik NKID, 1920, No. 6-7, pp. 121-124; 1 SDD 248-251). 

84In a sense, this formulation was both erroneous (being in contradiction, stricto 
sensu, with par. 1 of Art. 6) and highly ambiguous. In effect, despite the wording of 
par. 3, the right to opt for Russian citizenship could not extend to ‘‘all’’ persons over 
18 years of age domiciled in Lithuania as of Oct. 14, 1920, since, by virtue of par. 1 
of the same clause, not all such individuals had become Lithuanian citizens ipso jure: 
neither refugees from Russia, for instance, nor the ‘‘former civil and military officials 
of non-Lithuanian origin and the members of their families’’ mentioned therein had 
been deprived of their erstwhile allegiance to Russia and, if they had been of Russian 
nationality before Oct. 14, 1920, they continued to retain that citizenship independently 
of any option declaration. 

Quite confusing, too, was the use in the article in question, in speaking of optants, 
of the expression ‘‘declare their wish to retain ... their Russian citizenship,’’ a 
formula implying either that potential optants acquired Lithuanian citizenship only upon 
the expiration of the period set aside for the exercise of option or, more probably, that 
option in this instance had retroactive effect to the date of ratification of the treaty, 
else, since the right of option was extended to all persons residing in Lithuania, that 
state would have been inhabited solely by Russian citizens and foreigners until the 
right to opt had lapsed. 
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the World War and now living in Russia.** Persons who completed their 
option were obliged to leave the country of their residence within a year 
from the date of submission of the declaration, but for individuals living 
in the Caucasus and Asiatic Russia the periods for filing petitions and for 
departure were extended by another year. Wives of optants and minor 
children followed the citizenship of the heads of families, unless other 
arrangements existed between the spouses. Under the terms of the subse- 
quent Agreement of June 28, 1921, widows and divorcees who could prove 
that they fulfilled one of the conditions laid down in paragraph 1 of 
Article 6 of the Peace Treaty were also considered to be entitled to opt 
for Lithuanian citizenship, together with their minor dependent children. 

Much less complex, but also less satisfactory from the legal point of 
view, were the principles under which option of citizenship was adminis- 
tered in Lithuania and the Uk.S.S.R. under the provisions of the various 
agreements concluded between them.** In accordance with the terms of 
the Agreement on Option of January 28, 1921, all persons of Lithuanian 
origin over 18 years of age and residing on the territory of the Uk.S.S.R. 
were entitled to opt for Lithuanian citizenship; the option period was 
established as one year from the day of ratification of the agreement 
(October 26, 1922). Children under 18 followed the citizenship of their 
parents; those under 18 with no living parents or guardians were to opt 
within one year after reaching their eighteenth birthday; and minor chil- 
dren of divorcees able to prove their Lithuanian origin followed their 
mother’s citizenship, but retained the right of expressing their own 
preference upon reaching adulthood. Specifically, the right to opt for 
Lithuanian citizenship was granted to Lithuanians by nationality (lex 
sanguinis), to all other natives of Lithuania, independently of their na- 
tional origin if they or their parents had been registered prior to August 1, 
1914, in urban, rural or class societies on the soil now comprising the 
state of Lithuania, to wives or widows of Lithuanian origin, to illegitimate 
children of women eligible to opt and to all persons legally adopted on 
Ukrainian soil by Lithuanian citizens before January 28, 1921. 

Neither the Agreement on Option, nor the subsequent treaties concluded 
between the Uk.S.S.R. and Lithuania, indicated in any way the pro- 
cedure for determining the signatories’ respective nationality ipso jure, 
the legal status of potential optants in the interim between the signature 
of the option agreements and the expiration of the option deadline, or the 
judicial effects of a declaration of option. Some additional details on 
various facets of the process for implementing the option clauses were, 


85 This proviso failed to exclude, and apparently also gave the right of option to, 
Russian military and civilian personnel once stationed in Lithuania (prior to 1917) and 
now domiciled in the R.S.F.S.R. 

86 Agreement regarding Option for Lithuanian Citizenship, Jan. 28, 1921 (Mirnyi 
dogovor mezhdu Ukrainoi i Litvoi (Treaty of Peace Between the Ukraine and Lithu- 
ania) 8-10 (Kharkov, 1921); 1 SDD 256-259); the Peace Treaty of Feb. 14, 1921 
(Mirnyi dogovor mezhdu Ukrainoi i Litvoi 3-7; 1 SDD 106-110); the Treaty of Feb. 
14, 1921, on the Re-evacuation of Refugees (ibid. 260-261); the Additional Convention 
of April 5, 1922 (ibid. 110-114). 
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however, furnished by the Peace Treaty and the other documents, con- 
cerning in particular the reciprocal conditions of option for Ukrainian 
citizenship within the territory of Lithuania with which previous treaties 
had not dealt. Such a right was accordingly vested in all persons of non- 
Lithuanian origin residing on the territory of Lithuania and over 18 
years of age. Moreover, the category of persons entitled to opt for 
Lithuanian citizenship within the confines of the Uk.S.8.R. was amplified 
through the addition thereto of ‘‘those who resided on the territory which 
at present constitutes the Lithuanian Republic before 1914 for no less 
than the last decade and who had a permanent occupation there, with 
the exception of former civil and military functionaries not originating 
from Lithuania.’’** Finally, the original deadline for the exercise of 
the option right was later dropped.** Individuals who had completed 
the option process in conformity with the Option Agreement were obliged 
to leave the territory of the Uk.S.8.R. within a year. 

The last in the series of agreements on option in circumstances of 
secession were signed in 1920 and 1921 between the R.S.F.S.R., the 
Uk.S.S.R. and the Byelorussian §.S.R., on the one hand, and Poland on 
the other. Under the complex stipulations of Article 6 of the Treaty of 
Riga of March 18, 1921,*° the signatories concurred that the right of 
option for Russian citizenship was to be extended to all former Russian 
nationals over 18 years old, present *® on the soil of Poland as of April 27, 
1921, who either satisfied the criterion of registration in the rolls of the 
local administration and organizations or were, or could be, carried on 
the census books of the former Kingdom of Poland, and who, presumably,* 
had ipso facto become citizens of Poland by virtue of the ratification of 
the Peace Treaty. Such individuals, living outside Poland and not natural- 
ized in the state of their residence, were likewise allowed to choose Russian 


37 Additional Convention to the Peace Treaty of April 5, 1922. 

88 Art. 1 of the April 5, 1922, agreement which superseded Art. 4 of the Peace Treaty, 
simply stated that ‘‘ persons of Lithuanian origin who have reached the age of 18 and 
reside in the territory of the UkSSR shall have the right to opt for Lithuanian citizen- 
ship’’ and, conversely, that ‘‘ persons of Ukrainian origin who have reached 18 years of 
age and reside on the territory of the Lithuanian Democratic Republic shall have the 
right to opt for Ukrainian citizenship.’’ 

393 DVP 618-658; 1 SDD 121-148. The Treaty of Peace thus carried out one of 
the conditions of the Preliminary Treaty of Peace of Oct. 12, 1920 (3 DVP 245-256; 
Izvestia, Oct. 17, 1920), between Soviet Russia, Soviet Ukraine and Poland, in which 
the signatories undertook to insert in the future Peace Treaty provisions guaranteeing 
the right of Poles to opt in favor of Russian or Ukrainian nationality, and vice versa, 
on condition that the persons exercising the right of option would enjoy without ex- 
ception all rights recognized by that treaty as belonging to the citizens of the signatories. 

40In all previous treaties, the clauses on option used the word ‘‘ prozhivayushchie,’’ 
meaning domiciled, dwelling or residing; instead, the treaty with Poland employed the 
term ‘‘nakhodyashchiesya,’’ which can be translated as ‘‘found in,’’ ‘‘ present in.’’ 
However, no particular legal meaning seems to have been attached by the signatories 
to the use of the broader expression. 

#1 Like some of the earlier treaties, the Treaty of Riga did not address itself directly 
to the problem of Polish citizenship ipso jure, which was left to be construed from the 
various stipulations of the document. 
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citizenship. All other nationals of the former Russian Empire within 
Poland retained their Russian citizenship and, consequently, had no need 
(or right) to opt for it.*? 

Conversely, the right to opt for Polish citizenship on the territory of 
the R.S.F.S.R., B.S.S.R. and Uk.S.8.R. was assured to all adults fulfilling 
the conditions of registration, actual or potential, on the lists of the perma- 
nent population of the former Polish Kingdom, of effective inscription 
on the administrative books of the local authorities, or of descent from 
fighters for Polish freedom or from permanent residents of Polish ter- 
ritories culturally assimilated into the Polish nation. The same right was 
also granted to such persons residing on the territory of third states and 
not nationals thereof. 

Option in accordance with the specifications of the Treaty of Riga was 
given retroactive effect expressis verbis to the date of ratification of the 
agreement. The choice made by the husband was also binding on his 
wife and their minor children, insofar as an arrangement to the con- 
trary had not been achieved between them. In case of disagreement, the 
wife was allowed an independent right of option, her decision extending 
also to the minor children in her custody. In the case of orphans, option 
was postponed until they reached the age of 18, and in the case of other 
persons lacking legal status, the choice was to be made by their guardians. 
The declarations of option had to be submitted within one year from 
the date of ratification of the Peace Treaty and, with regard to persons 
residing in the Caucasus and Asiatic Russia, the time limit was prolonged 
to fifteen months. If the optant satisfied all the criteria of eligibility, 
the state in favor of which he made his choice was specifically prohibited 
from refusing to grant him its nationality and the state of residence was 
precluded from refusing to release him from his former allegiance. 
Persons whose declaration of option had been approved could, but did not 
have to, freely emigrate to the country of their choice; however, the 
government of the state of residence could compel them to make use of 
the right to leave which their option gave them, with departure then to 
take place within six months from the date that notice to that effect had 
been served. 

In addition to option of citizenship implemented in conjunction with 
national secession from the erstwhile Tsarist Empire and the formation 
of new independent states, option in the usual sense of the term, namely, 
choice of citizenship in conditions of limited cession of territory, also 
played a part, albeit a very restricted one, in the diplomatic practice of 
the Soviet Government during this period. This type of option stricto 
sensu. was envisaged by various agreements concluded between the 
R.S.F.S.R. and Finland and Turkey sanctioning the annexation of certain 
portions of former Russian territory by the latter states. Thus, Article 9 


42 Significantly, persons found in Polish territory who had never been Russian citizens 
and who, under the terms of the Treaty of Riga, apparently were admitted ipso jure into 
Polish nationality, were not deemed entitled to vote for citizenship of Soviet Russia. 
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of the Treaty of Peace of October 14, 1920, with Finland“ stipulated 
that Russian citizens domiciled in the territory of Pechenga would, without 
any further formality, be considered Finnish citizens, provided that those 
who had attained the age of 18 would, during the year following the entry 
into force of the agreement, have the right to opt for Russian citizenship. 
The husband would vote on behalf of his wife unless otherwise decided 
by mutual consent, and parents were to opt on behalf of their children 
under 18. All persons opting for Russia were free, but under no express 
duty, within a year from the date of option, to leave for the R.S.F.S.R. 
In exchange, the right of option through simple departure was guaranteed 
by Moscow to the inhabitants of the two disputed communes of Repola 
and Porajarvi, which, by the Treaty of Peace, were reintegrated into the 
R.S.F.8.R. Residents of these districts were allowed one month from 
the date of entry into force of the accord in which to emigrate to Finland. 

An identical kind of option was incorporated in the Treaty of Friend- 
ship signed between the R.S.F.S.R. and Turkey on March 16, 1921.4 In 
accordance with its Article 12, the signatories declared that ‘‘any inhabitant 
of the territories forming part of Russia prior to 1918, and over which 
Turkish sovereignty has been acknowledged by the Government of the 
RSFSR in the present Treaty, shall be free to leave Turkey,’’ and the 
same right was assured the population of the Batum area, sovereignty over 
which had been transmitted from Turkey to Georgia. In subsequent agree- 
ments it was tacitly indicated that the populations of the transferred 
territories were deemed to have acquired by the very fact of cession the 
nationality of the new sovereign, for mention was made of the right of the 
inhabitants of the areas in question to ‘‘relinquish’’ Turkish and Georgian 
nationality, respectively, by leaving their country of residence for the 
country of their former allegiance.*® Finally, the Special Protocol of 
May 31, 1926,*° between Turkey and the U.S.S.R. specified that the right 
to leave the territories ceded by the R.S.F.S.R. and the Transcaucasian 
Republics to Turkey, and vice versa, under the terms of the treaties of 
Moscow and Kars, were to be exercised by the populations thereof within 
a year from the day of the protocol’s entry into force (March 11, 1927). 

Yet a different type of option of citizenship, a highly unusual one, 
was subscribed to by the Governments of the U.S.S.R. and Mongolia in the 
agreement concluded between them in Urga on October 3, 1924,*7 which 
formalized earlier domestic measures unilaterally promulgated by each of 
the signatories. By the Resolution of the Central Executive Committee 
of the U.S.S.R. of September 7, 1923, Moscow accorded to Russian citizens 


43 Vestnik NKID, 1921, Nos. 7-8, pp. 124-140; 3 DVP 265-280. 

44 Izvestia, March 22, 1921; 3 DVP 597-604; 1 Soviet Treaty Series 100-102. 

453 SDD R.S.F.S.R. 49-57; 4 DVP 420-429. 

46 §Z, 1929, Part II, No. 32, Item 173; 4 SDD 34-35. 

47 Summarized in Zakonodatelstvo 14-15. At the third Congress of the Mongolian 
People’s Party in 1924, it was disclosed that 3,000 Buryat households had by then 
already applied for and received Mongolian nationality and that the immigration of 
Buryats into Mongolia was increasing all the time. Tretii s’ezd Mongolskoi Narodnoi 
Partii 12 (Urga, 1924). 
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who had emigrated to Mongolia the right to transfer to Mongolian nation- 
ality, the Mongolian Government having already acceded to such a simplified 
process of acquisition of its nationality through its Resolution of July 18, 
1923. Under the terms of the treaty, the contracting parties confirmed 
that the Buryats named on the lists attached thereto, who had filed applica- 
tions for loss of their Russian citizenship and for their acceptance into 
Mongolian nationality, henceforth would, ipso facto, be considered Mon- 
golian nationals. 

This was the last of the treaties dealing with option in one form or 
another initialed between Moscow and Russia’s neighbors, both new and 
old, during this first phase of Soviet diplomacy. However, various other 
measures were adopted during these years on the territory which after 
1924 was to constitute the U.S.S.R., extending the scope of the option 
clauses set forth in the accords signed by the R.S.F.S.R. Thus, following 
an exchange of notes between the Narkomindel and the Polish mission in 
Moscow, March 25-26, 1924, a decree of the Sovnarkom of the Trans- 
eaucasian Federation of April 17, 1924,** permitted option of Polish 
citizenship in the Transcaucasian 8.F.S.R. along the lines of the option 
provisions in force between the R.S.F.S.R., Soviet Ukraine, Soviet Byelo- 
russia and Poland.*® Similarly, the effects of the option clauses in the 
treaties between the R.S.F.S.R. and the Baltic states were extended to the 
territory of the Far Eastern Republic by an unilateral decision of the 
Soviet Government. Through a Narkomindel circular, the Soviet Govern- 
ment undertook to evacuate from the territory of the F.E.R. all persons 
desiring to return to the Baltic states and fulfilling the conditions estab- 
lished by the various agreements concluded between the R.S.F.S.R. and 
the latter countries on eligibility for option and repatriation, but who had 
been unable to avail themsélves of these rights by virtue of the fact that 
the F.E.R. had not been a signatory of the documents in question.*° 


48 Zarya Vostoka, April 18, 1924. 

49 The option clauses with Poland did not extend to the territory of the Far Eastern 
Republic. However, Art. 10 of the latter’s Constitution of April 27, 1920, allowed all 
nationals of the former Tsarist Empire living in the F.E.R. and in the territory admin- 
istered by the Chinese Eastern Railroad a period of six months during which to file 
papers proving appurtenance to the citizenship of the independent states which emerged 
on the territory of the former Russian Empire (those living in the territory of the 
C.E.R. were permitted to declare for the citizenship of third states as well). After the 
absorption of the F.E.R. into the R.S.F.S.R. these persons continued to be regarded as 
aliens, except for those who held passports issued by the various consulates in Vladi- 
vostok. By the same circular of the Narkomindel which provided for the evacuation 
from the territory of the F.E.R. of individuals who had opted for the Baltic states, the 
Soviet Government undertook to repatriate also all persons who had opted under the 
terms of Art. 10 of the F.E.R. Constitution, including those who had chosen Polish 
citizenship. 

For text of the F.E.R. Constitution, see H. K. Norton, The Far Eastern Republic of 
Siberia 282-307 (London, 1923); for the other relevant legislation, see Zakonodatelstvo 
55, 131. 

50 Zakonodatelstvo 55, 131; T. A. Taracouzio, op. cit. 109-110; Byulleten NKVD 
RSFSR, Dec. 17, 1923, No. 31, and Feb. 25, 1924, No. 7. 
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CONCLUSIONS 


In scope and variety, then, the Soviet record in the uses of option of 
citizenship from 1. to 1924 is indeed impressive, as well as highly 
significant, both fr the point of view of jurisprudential theory and of 
diplomatic experience. Not only did the practical effects of the experiment 
vitally affect many millions of human beings, but the multiplicity, not 
to say abundance, of legal principles and political approaches tested 
through these agreements comprised some major substantive contributions 
to the doctrine and application of option in general international law 
and inter-state relations. 

The single most prominent feature of the option program carried 
out between the Soviets and Russia’s neighbors is the obvious lack of 
an over-all unifying pattern in the clauses defining the conditions and 
procedures of choice of nationality by their respective citizens. This 
shortcoming was apparently due to the fact that in large measure (barring 
certain reservations) the Soviet regime was, in this phase of its foreign 
diplomacy, quite content to leave it to the opposing party to draft the 
main outlines of the proposed plan of option, thereby introducing into the 
policy on option officially subscribed to by Moscow almost as many different 
principles as there were divergent views among the governments with 
which arrangements of this sort were made.** This helps explain the 
bewildering profusion of methods, types, forms and scopes of option en- 
countered in an analysis of Soviet treaty law on the subject during the 
first stage of Soviet diplomatic relations. 

With respect to the type of option envisaged by the signatories, the 
treaties of the R.S.F.S.R. and the other Soviet Republics covered the entire 
spectrum of known option law, ranging all the way from option in its 
older form, beneficium emigrandi, to the modern version of option expressed 
through a definite and formal choice of citizenship by persons on whom 
that right was conferred. The former type of option was foreseen in 
the Armistice Agreement with the Ukraine, although it was subsequently 
amended by unilateral decision of the Soviet Government, and in the 
agreements with Turkey and Finland (in the section relative to the 
inhabitants of Repola and Porajarvi). -In essence, the decree of July 13, 
1918 (Germany), and the decree of September 10, 1918 (Ukraine), also 
rested on the notion of free departure as a means of expressing citizenship 
preference, but they added thereto the further requirement of formal 
prior divestiture of the optants of their Russian allegiance. All the 
remaining option provisos to be found in the documents initialed between 
the R.S.F.S.R. or one of the other Soviet Republics and a foreign state 
during this period took the modern form prescribing explicit choice of 
citizenship, while the Agreement between the U.S.S.R. and Mongolia of 
October 3, 1924, stands apart as an improvisation sui generis. 


518. B. Krylov, loc. cit. 46: ‘‘The provisions of the Soviet treaties on option are 
extremely diversified—apparently, on the basis of the principle of self-determination 
publicly endorsed by them, the Soviet authorities allowed in this instance full freedom 
to the other Party.’’ 
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From the point of view of their formal content, the Soviet treaties 
dealing with option can also be classified according to whether the obliga- 
tions assumed thereunder by the signatories were of a unilateral or a re- 
ciprocal character. A unilateral duty was assumed by the Soviet Govern- 
ment, in pursuance of the agreement of 1918 with Germany, through the 
decree of July 13, 1918, vis-a-vis Finland with respect to Repola and 
Porajarvi, and towards Turkey in regard to Batum.®? Conversely, the 
option carried out by Finland in the Pechenga area and by Turkey in the 
districts of Kars and Ardahan worked only in favor of the Soviets. In 
all other instances, the option undertakings were reciprocal. 

More meaningful, however, is the substantive classification of the option 
rights endorsed by Moscow on the basis of their scope, which, in turn, 
may be gauged either from the point of view of its territorial extension 
or its numerical inclusiveness. Judged by the former, Soviet treaty law 
evidenced at this time a definite prevalence of ‘‘unrestricted’’ option 
clauses, whereby the right of choice of citizenship was extended in space 
to encompass the entire territory of one or both signatories. Thus, all the 
accords negotiated between the R.S.F.S.R. and its allies and foreign states 
in circumstances of national secession, as well as the Soviet-Mongol pact 
of 1924, fall into this category. Option privileges strictly limited in space 
and exercised only in a restricted area were conceded twice, both times 
in conditions of territorial cession, vis-a-vis Turkey and Finland. In 
addition, in three instances (R.S.F.S.R.-Latvia, R.S.F.S.R.-Lithuania, 
R.S.F.S.R.-B.8.8.R.-Uk.S.S.R.—Poland), option was allowed to certain 
individuals residing in third states. 

In regard to the categorization of Soviet option agreements from the 
standpoint of the number of subjects affected by the provisions thereof, 
a factor depending essentially on the particular definition of the criteria 
of eligibility to choose adopted in each case by the contracting parties, 
appreciable differences are evidenced on that score by the Soviet accords 
of 1917-1924. Thus, under the terms of the July 13, 1918, decree, Moscow 
adduced proof of domicile as the sole requirement to establish title to 
opt; undetermined racial characteristics, subsequently amended to domicile 
requisites, obtained in the case of former Russian nationals desiring to 
become Ukrainian nationals. The treaties between the R.S.F.S.R. and 
Estonia emphasized domicile; those between Estonia and Soviet Ukraine 
stressed a combination of ‘‘origin’’ and ‘‘registry.’’ The agreements 
between the R.S.F.S.R. and Georgia favored racial characteristics of one 
type or another, plus a local variant of Heimatrecht. Aspiring Latvians 
in Russia had to fulfill the conditions of domicile and registry, while 
candidates for Latvian citizenship in the Uk.S.S.R. needed the attributes 
of origin and registry. In the pacts between Lithuania and the R.S.F.S.R. 
and the Uk.S.S.R. stress was put on origin, with registry in local corporate 
bodies and in census books given prime importance. On the other hand, 
the right of option for Polish citizenship was determined almost entirely 


52 The terms of the Russo-Mongolian pact, too, ostensibly benefited only the second 
party. 
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by registry of one kind of another, or by the possession of certain other 
ancillary characteristics. In the Russo-Mongolian pact, the right to opt 
for Mongolian nationality seems to have been given only to Russians of 
Buryat extraction.™ 

In contrast with the profusion of divergent criteria devised to determine 
eligibility to vote for the citizenship of the newly emerged states, the 
established standards under which, in circumstances of reciprocal option, 
title was proved to vote for Soviet nationality, were comparatively simple 
and relatively uniform. In only a few instances, such as in the decree of 
September 10, 1918, were some unusual demands advanced on those 
desiring to retain or obtain Russian citizenship. Otherwise, in the great 
majority of cases the right to opt in favor of Soviet citizenship was 
extended either to all persons residing on the territory of the other signa- 
tory or to all persons residing on the territory of the other party and 
not of that party’s nationality (understood as racial and/or cultural 
affiliation with the local dominant group). 

In spite of the simplicity of such an approach, the practical scope of 
the option right (from the point of view of its numerical inclusiveness) 
fluctuated markedly, depending on the choice of one or the other formula 
by the negotiating governments. Most narrowly circumscribed in this re- 
spect were the stipulations of the Ukrainian-Estonian and Ukrainian-Latvian 
agreements, which gave the opportunity to vote for Ukrainian citizenship 
only to Ukrainians (by origin or registry) resident in these two states. 
Similarly though slightly less restricted were the provisos of the Russo- 
Estonian, Russo-Georgian and Ukrainian-Estonian treaties, which allowed 
non-Estonians and non-Georgians dwelling in Estonia and Georgia, re- 
spectively, to opt for Russian citizenship. At the opposite extreme stood 
the Russo-Latvian pacts which unconditionally assured to all inhabitants 
of Latvia and even Latvian citizens abroad the privilege of choosing 
Russian citizenship. The other option clauses subscribed to by the Soviets 
during this period occupied an intermediate position, those with Lithuania 
tending toward the broad interpretation laid down by the Russo-Latvian 
documents, and the settlement with Poland imposing somewhat greater 
restrictions, but not as many as in the case of Estonia. In conditions 
of cession, too, the rules on the manner of opting for Soviet citizenship 
varied. In the Pechenga area, the right to vote for R.S.F.S.R. papers 
was granted to former Russian nationals living in the district, whereas in 
the ease of Kars and Ardahan, the privilege was bestowed on the entire 
population of the ceded regions, regardless of former allegiance. 

In connection with the option rights formulated in the agreements 
concluded by the Soviet Union during 1917-1924, two things should be 


58 There is no doubt, of course, that the criteria of eligibility to opt selected by the 
signatories in every instance had an effect on the number of persons exercising that 
right. However, just as important in that respect, if not more so, was the simple 
practical question of how many ressortissants of the seceding entities happened to be 
present at that moment within the borders of Soviet Russia or one of the other Soviet 
Republies, a factual situation which helps explain much of the discrepancy recorded in 
the number of options cast in favor of each of the new nations, 
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noted. First, in almost every instance, the treaties bearing on the problem 
of option dealt almost exclusively with the content and form of those 
option rights which would be exercised by persons desiring to divest them- 
selves of their Russian nationality. The substantive, and especially the 
procedural, aspects of option in favor of Russian nationality were, on 
the other hand, treated either very summarily or almost not at all, the 
obvious implication here being that the contracting parties fully realized 
that the main current and direction of the option program would be 
away from, and would work against, the R.S.F.S.R. and the other Soviet 
Republies.** Second, whereas the right of option for non-Soviet nation- 
ality was always bestowed only on a select group of individuals charac- 
terized by evidence of a real bond of one kind or another between its 
members and the new state, the privilege of choosing Russian citizenship 
was, for the most part, granted to inhabitants of the other party’s ter- 
ritory regardless of their past or present national allegiance, a novel 
device strongly suggestive of the initial Bolshevik disinterestedness in 
the customary technicalities of modern nationality law.™ 

In spite of the impressive variety of juridical principles embodied in 
the Soviet agreements on option during these first seven years of the 
Bolshevik regime’s existence, a number of legal propositions can be found 
regularly recurring in these treaties. Thus, all the option agreements 
concluded during this time by the R.S.F.S.R. and the other Soviet 
Republics with foreign nations had definite provisions guaranteeing the 
preservation of the rights of optants to their property.*® In general, 
optants were allowed to remove with them their personal possessions, 
subject to certain fiscal limitations, and were either permitted to retain 
ownership of real property situated in the R.S.F.S.R. and exempt from 
the effects of the nationalization decrees, or to liquidate it and take the 
money realized from the sale with them. Otherwise, all titles to real 
property within the R.S.F.S.R., and the other Soviet entities, including 
those held by optants, were subject to the various limitations imposed 
by the new legislation and, in particular, to the drastic restrictions intro- 
duced by the nationalization measures.57 On the other hand, no such 


54This would help explain, inter alia, the apparent willingness on the part of the 
newly emergent nations to countenance the formulation of the right of option for 
Russian citizenship within their territory in such broad, and often ill-defined, terms. 

55 An attitude also reflected in Soviet nationality legislation of this period by the 
enunciation of such propositions as the granting of all political and civil rights to 
working class foreigners in the R.S.F.S.R. regardless of their citizenship, the bestowal 
of Soviet Russian citizenship on all individuals who could not prove a foreign nation- 
ality, the possibility of naturalization of individuals abroad without ever having been 
in the R.S.F.8.R., ete. 

56 Only the decree of July 13, 1918, contained no express reference to that effect, but 
even then such an obligation could be construed from the language of Art. 10 of the 
Russo-German treaty of Aug. 27, 1918, on which the enactment was based. 

57 Only the agreements with Estonia failed to specify that the property rights of 
optants continued to be maintained solely under the law, and not unconditionally as 
heretofore, but in actuality the execution of the relevant clauses in this case was tacitly 
revised to make it conform also to the ordre public of the Soviet state. 
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limitations seem to have been enforced by the ‘‘bourgeois’’ social systems 
of the successor states with respect to the property rights of persons opting 
in favor of Russia and emigrating there from their soil, despite the lack 
of reciprocity in their relations with the Soviets which such a policy 
entailed. 

Highly standardized, too, were the treaty rules on certain other questions. 
The minimum age to opt, for example, was established in every instance 
at 18 years, except in the arrangements with Turkey, which avoided the 
topic altogether. In the majority of cases, the duration of option was set 
at one year from the day of ratification of the basic option agreement, 
although other time limits were occasionally used.** In most instances 
the signatories envisaged an explicit duty on the part of the optants 
to emigrate to the country of their choice upon completion of the pre- 
scribed procedure, usually within a year from the date of the approval 
of the petition.*® Finally, consistency closely verging on unanimity was 
exhibited by Soviet treaty clauses regulating the option rights of members 
of optants’ families. Only two arrangements concluded during this entire 
period, between the R.S.F.S.R. and the Ukraine, and between the Uk.S.S.R. 
and Lithuania, failed to guarantee expressis verbis the independent right 
of an optant’s wife to choose for herself in case of disagreement with the 
husband’s choice. On the other hand, three agreements (R.S.F.S.R.- 
Georgia ; Uk.S.S.R.-Lithuania; R.S.F.S.R., B.S.S.R., Uk.S.S8.R.-Poland) spe- 
cifically provided for the right of minor children of optants, in general 
or in certain conditions only, to express their own citizenship preference 
upon reaching majority. 

As regards the doctrinal question of the retroactive force of option 
proceedings, Soviet agreements of this period would seem to indicate a 
general opposition on the part of Moscow and its allies to the idea of 
giving option that effect. The retroactivity of option declarations was 
explicitly envisaged only in the treaty with Poland, and it could be implied 
in connection with the choice of Russian citizenship by inhabitants of 
the Ukraine and Lithuania. In addition, the relevant clauses of the 
accords between the R.S.F.S.R. and Estonia and Georgia, respectively, were 
so indeterminate as to allow for either interpretation. In all other cases, 


58 H.g., 15 months in the Soviet-Polish settlement for persons residing in the Caucasus 
and Asiatic Russia; eventually, 18 months for individuals in the R.S.F.8.R. and 21 
months for those in the Caucasus and Russian Asia under the accords with Latvia; 1 
month in the convention with Finland concerning the two communes of Repola and 
Porajarvi; 1 month according to the decree of July 13, 1918, but ultimately prolonged 
to 4 months; 1 month under the terms of the decree of Sept. 10, 1918, although no 
express deadline was provided in the original Armistice Agreement with the Ukraine. 

59 However, no such duty to depart may be deduced from the language of the 
R.S.F.8.R.-Latvia and Uk.S8.S.R.-Latvia documents aud no obligation to that effect was 
envisaged in the agreement with Poland, although an express reservation on possible 
expulsion proceedings against optants was included in the latter instrument (with six 
months’ notice). The inhabitants of Pechenga opting for Russian nationality were, to 
judge by the text of the treaty, under no official duty to leave their place of residence, 
and, while specific stipulations concerning mandatory departure appear in the decrees 
of July 13 and Sept. 10, 1918, no deadline was set for the emigration process. 
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the retroactive effect of the option petition was formally precluded by the 
manner of formulation of the applicable proviso. 

In two particular sectors of option law, Soviet treaty practice did not 
erystallize sufficiently to allow for any meaningful conclusions. The policy 
with regard to the definition of the citizenship of the respective signatories 
ipso jure was apparently never clearly formulated, leaving the question 
unresolved until the very end. In addition, the R.S.F.S.R.-Estonian con- 
ventions formally stipulated that both parties reserved for themselves the 
right to reject option bids, regardless of their validity otherwise, the 
agreements between Latvia and Soviet Russia and Latvia and the Uk.S.S.R. 
explicitly propounded the opposite thesis, while the rest of the documents 
initialed by the Soviets from 1917 to 1924 remained mute on the subject. 

Procedural rules for proving eligibility to opt and then for exercising 
option rights were quite alike in most cases, nor did they depart appreci- 
ably from the precedent established in this field by general international 
law.** On the other hand, it should be noted in this connection that the 
policy set forth in Soviet treaty law with regard to the question of com- 
pletion of option proceedings and its juridical consequences was somewhat 
unusual. Indeed, whereas in general international jurisprudence com- 
pletion of the option process was customarily dated from the moment of 
emigration of the optant from the country of his residence to the land 
of his choice, both the provisions of Soviet international agreements and 
the contents of Soviet domestic legislation ®? clearly indicated that the 
Soviets regarded the right of choice of citizenship as exhausted from the 
very moment of issuance to the petitioner of documents certifying that 
his request had been approved by the authorities of both interested states 
(in the R.S.F.S.R. such certificates were issued by the NKVD). There- 
after, such persons were treated by the Soviet Government as full-fledged 


60 A somewhat different procedure was used in the conduct of option for Polish 
nationality in the Transcaucasian Federation, where choice of citizenship was effected 
not on the basis of the usual documentary evidence, but on the basis of passports 
‘*issued in its time by the Polish mission in the Caucasus, prior to the establishment 
of Soviet authority in each of the Republics composing the Transcaucasian Federation.’’ 
In this case only were foreign passports, unilaterally issued on Russian territory without 
prior approval of Soviet authorities, recognized as valid by the Soviets. 

A similar procedure had already been used earlier in this region. Thus, while no 
formal option of citizenship in favor of the Baltic states was ever conducted in the 
Caucasus, the decree of the Sovnarkom of the Transcaucasian S.F.8S.R. of April 5, 1923, 
recognized as foreigners those persons who, prior to the promulgation of said decree, 
received from their homeland a national passport, provided it was recognized by the 
Soviet authorities. Zarya Vostoka, April 6, 1923. 

61In only two instances did significant deviation from the recognized norm occur, 
involving the power delegated under the terms of the Russo-Georgian and Russo-Lithu- 
anian pacts to the People’s Commissariat for National Minorities of the R.S.F.S.R. to 
decide, in certain doubtful cases, on the eligibility of petitioners to opt solely on the 
basis of possession (or lack) of personal characteristics marking them as ethnic members 
of the Georgian and Lithuanian communities. 

62 Zakonodatelstvo, p. 50; S. B. Krylov, loc. cit. 53-54; Art. 8 of the Circular of the 
R.S.F.S.R. NEVD of Dee. 1, 1921, No. 507; Art. 12 of the Law on Union Citizenship 
of Oct. 29, 1924, SZ, 1924, Part I, No. 23, Item 202. 
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foreigners, nor was this status in any way affected by the failure of such 
individuals to leave the country by the given deadline. Reinstatement of 
these persons in their Soviet citizenship could be effected only through the 
normal processes of applying for naturalization de novo. Once having 
completed his option, the person could no longer repudiate it under Soviet 
law,® a principle also recognized by general jurisprudence on the subject. 
However, under Soviet policy, failure to emigrate did not result in auto- 
matic reversion of the optant to his original nationality,** whereas this 
was normally the consequence in the practice of most other countries. 

The last major option deadline under the Soviet agreements of this 
period expired on December 15, 1922,°° and by 1924 the bulk of the program 
of option and evacuation had been completed and formally declared at 
an end.®* In one way or another millions of individuals had been affected 
by the provisions of these treaties. Within the R.S.F.S.R. itself the 
greatest number of option petitions for any one country was garnished by 
Estonia, ten times as many, in fact, as the total votes cast in favor of 
either Latvia, Lithuania or Poland, a discrepancy which can be explained 
in part by the fact that, in the latter cases, choice of citizenship was often 
exercised through the simpler method of applying for repatriation or re- 
evacuation, for which most potential optants also qualified. Furthermore, 
with respect te Latvia, Lithuania and Poland, agreements on evacuation 
between them and the R.S.F.S.R. antedated their option treaties, a situation 
reversed in the Estonian case. 

Although the option proceedings were completed by a great number 


63 §. Kishkin, Sovetskoe grazhdanstvo (Soviet Citizenship) (Moscow, 1925); 
Zakonodatelstvo 50-51. 

648. B. Krylov, loc. cit. 55; Zakonodatelstvo 51. To this rule there was one exception: 
persons in the F.E.R. of Baltic extraction, entitled to return home under the terms of 
the Soviet circular of 1924, who failed to request evacuation or, having requested it, failed 
to leave on time, were issued Soviet papers identifying them as Soviet citizens. On the 
other hand, persons in the F.E.R. who had opted in accordance with Art. 10 of the 
F.E.R. Constitution and were similarly eligible for evacuation to their country of choice 
remained aliens, even if they failed to apply for repatriation or to leave on time. 

65 §. B. Krylov, loc. cit. 53, note 4. However, option under the terms of the Soviet- 
Turkish agreements was still being negotiated as late as 1926. 

66 Zakonodatelstvo 53. With regard to the legal status of potential optants for Soviet 
citizenship abroad, it must be remembered that on Oct. 28, 1921, and Dee. 15, 1921, laws 
were passed in the R.S.F.S.R. on the subject of forfeiture of Soviet citizenship by 
eertain categories of persons residing abroad, which contained, inter alia, clauses to 
the effect that Russian citizenship was lost by persons abroad who had the right to 
opt for Russian citizenship but did not do so within the time allowed, a proviso con- 
firmed by the Law on Union Citizenship of 1924. See the author’s ‘‘The Soviet Union 
and the Problem of Refugees and Displaced Persons, 1917-1956,’’ 51 A.J.I.L. 325-361 
(1957). For a study of the Soviet impact on, and imitation by, the satellite regimes, 
see idem, ‘‘ Hungary and Hungarian Exiles: Laws and Policies,’’ 19 Journal of Central 
European Affairs 227-259 (1959), and for a Soviet interpretation, S. I. Rusinova, 
‘*Voprosy grazhdanstva v Evropeiskikh stranakh narodnoi demokratii’’ (Questions of 
Citizenship in the European Countries of the People’s Democracy), Voprosy sovetskogo 
gosudarstva i prava (Problems of Soviet State and Law) 176-207 (Leningrad, 1955, 
Uchenye zapiski Leningradskogo gosudarstvennogo universiteta, No. 201). 
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of residents of the R.S.F.S.R. fulfilling the various conditions of eligibility, 
in many instances this step was not followed by the required departure 
from Soviet Russia for the country of their choice. One consequence of 
this was the promulgation by the Soviet Government of the decree of 
August 29, 1921, directing the expulsion from the R.S.F.S.R. of such 
aliens who had failed to emigrate within the required time limit, and who 
had not made a special request to the authorities to allow them to prolong 
their stay or had not applied for their re-naturalization into Russian 
citizenship. The decree was designed to be invoked against a few thousand 
optants who persisted in remaining on Soviet soil—Estonians in particular 
—and resulted in a large number of applications on the part of such 
individuals for reinstatement in Soviet citizenship. In a number of in- 
stances, too, allegedly quite considerable, although option proceedings were 
initiated, they were withdrawn before the process was consummated by 
persons who had in the meantime changed their minds. 

Apart from the profound and undeniable impact of the first Soviet 
option agreements on their own times, the practical long-range implications 
of this daring experiment for present Soviet legal thought, ultima ratio, 
find expression in the continuing endorsement by Moscow of two sets of 
earlier principles, both with an ideological connotation. The first of these 
concerns the réle and place of option as such in the modern system of 
international law and is reflected in the consistent Soviet championing 
of that concept as a desirable element of the contemporary diplomatic 
repertoire of states, presumably on the grounds that, like plebiscite (to 
which option is closely related), ‘‘it is a slight mitigation of the evils of 
annexation which is ex principio contrary to the Communist philosophy.’’ ® 
As a result, the idea of inter-state option was, in the past, and still is now, 
featured by Soviet authorities on jus gentium among the ‘‘progressive’’ 
propositions of present international law, and, accordingly, awarded their 
doctrinal imprimatur."° 


67 SU, 1921, No. 62, Item 451. Persons within the R.S.F.8.R. who had opted in ac- 
cordance with the provisions of the agreements on option entered into by the R.S.F.S.R. 
and were obligated to leave Soviet Russia were thereby notified that they could remain 
in the R.S.F.S8.R. only with the special permission of the NKVD. Petitions for issuance 
of such permis de séjour had to be filed three months prior to expiration of the period 
of residence allowed by the option agreement. 

68 §. B. Krylov, loc. cit. 55. According to Zakonodatelstvo, p. 51, such permits of 
prolongation of the right to stay in the R.S.F.S.R. were issued only in cases where 
declarations were made expressing a desire for reinstatement in Soviet citizenship and 
in other instances only as entirely individual exceptions. 

69 T, A. Taracouzio, op. cit. 97. 

70For brief, but favorable, references to early Soviet option practice, see E. A. 
Korovin (ed.), Mezhdunarodnoe pravo (International Law) 235 (Moscow, 1951); 
F. I. Kozhevnikov (ed.), Mezhdunarodnoe pravo (International Law) 143 (Moscow, 
1957); V. I. Lisovskii, Mezhdunarodnoe pravo (International Law) 101 (Kiev, 1955) ; 
F. I. Kozhevnikov, Sovetskoe gosudarstvo i mezhdunarodnoe pravo, 1917-1947gg (The 
Soviet State and International Law, 1917-1947) 170 (Moscow, 1948); ‘‘Optatsiya’’ 
(Option), in 31 Bolshaya Sovetskaya Entsiklopediya (Large Soviet Encyclopedia) 95 (2nd 
ed., Moscow, 1955); S. N. Bratus et al., Yuridicheskii Slovar (Legal Dictionary) 408 
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The second such effect involves the survival in present-day Soviet theory 
and practice of some of the so-called ‘‘liberal’’ features of option law 
appearing in the early Soviet treaties: the independent right of women to 
opt for themselves and their children (a reflection of the official Soviet 
tenet on the equality of women) ; the need for joint consent of the spouses 
to determine their offspring’s nationality (a derivative of the rule of the 
equal status of husband and wife); option rights based on the idea of 
racial and ethnic origin (a corollary of the Soviet support for the idea 
of national self-determination) ; the lowered age requirement for optants 
(18 years), an innovation which can also be found in various Soviet 
domestic enactments. All these new legal devices were generally recog- 
nized by the practice of states only after World War I and represented 
significant improvements over the heretofore accepted rules."* They found 
an independent formulation in the initial Soviet accords, coinciding, in 
general, with the adoption of similar solutions in the postwar settlements 
between the Entente and the Central Powers. In some instances, however, 
these novel propositions of international law embodied in the first Soviet 
agreements antedated and anticipated the parallel developments which later 
found expression in the Versailles and Saint-Germain systems, even though 
the latter are generally credited with having pioneered them. 

In short, there is no doubt that the widespread program allowing free 
choice of citizenship implemented between Moscow and Russia’s neighbors 
during these early years had a profound and, on the whole, salutary effect 
on the subsequent history of the area. The large-scale use of option at 
this time along the borders of the former Tsarist Empire undeniably helped 
resolve many potentially serious frictions over national minorities and 
aggravating conflicts over possible claims arising from dual nationality. 
The effective exercise of option privileges during this period contributed 
appreciably to the alleviation of numerous tensions inspired not only by 
ethnic rivalries but also by fundamental political differences, for choice 
of citizenship in these circumstances often, if not usually, was not so much 
a vote for this or that national allegiance as an expression of preference 
for one or the other rival socio-political systems, the ‘‘proletarian’’ versus 


the ‘‘bourgeois.”’ 


(Moscow, 1953); 2 Kudryavtsev (ed.), Yuridicheskii Slovar (Legal Dictionary) 42 
(2nd ed., Moscow, 1956). 

On the other hand, not a single document of this period is cited in the relevant 
section of the work compiled by L. A. Modzhoryan and V. K. Sobakin, Mezhdunarodnoe 
pravo v izbrannykh dokumentakh (International Law in Selected Documents), Vol. 1, 
pp. 196-206 (Moscow, 1957). And, in spite of the constant emphasis on option in 
Soviet practice as an expression of the right of national self-determination, no mention 
of it is to be found in two recent works devoted to that question: D. I. Baratashvili, 
Za svobodu i nezavisimost narodov (Mezhdunarodno-pravovoi ocherk) (For the Freedom 
and Independence of Nations, an Essay on International Law) (Moscow, 1960), and 
G. B. Starushenko, Printsip samoopredeleniya narodov i natsii vo vneshnei politike 
Sovetskogo gosudarstva (Istoriko-pravovoi ocherk) (The Principle of Self-Determination 
of Peoples and Nations in the Foreign Policy of the Soviet State, an Historical-Legal 
Essay) (Moscow, 1960). 

71 See, in particular, J. L. Kunz, loc. cit., and the literature cited therein. 
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Furthermore, it should be noted that in the context of the initial Soviet 
experience, option was used, not in order to settle dual nationality claims 
already in existence, but to prevent such controversies from coming into 
being altogether and from constituting an international problem at some 
later date, for the Soviets have always shown strong aversion to the status 
of dual nationality, which they regard as a legal aberration, and have 
consistently attempted to avert the emergence of such a situation in their 
relations with other states through early negotiations or, otherwise, to 
emasculate it unilaterally whenever possible through domestic legislation."* 
On the other hand, no attention was paid in the treaties of the period 
to the related question of statelessness, since Soviet jurisprudence prior to 
1938 did not recognize the possibility of statelessness under Soviet law and 
showed no interest in the legal position of the large number of former 
Russian citizens abroad which Moscow’s legislation had denaturalized, 
apparently treating the problem as one exclusively within the purview of 
the domestic law of the country of residence and/or asylum.” 

It should perhaps be noted, in closing, that the terms of the option 
agreements initialed by the Soviet Government have generally been exe- 
cuted by it in good faith, whereas plebiscites which Moscow conducted on 
various occasions have usually amouu..ed to little more than a travesty of 
the genuine thing. This could be an indication of the relative importance 
attributed in Soviet policies to questions of territory and population, 
acquisition of the former being regarded as so crucial as to warrant resort 
to any pseudo-legal subterfuge in order to ensure an outcome favoring the 
Soviet Union,’* whereas retention of title to the latter has apparently not 
been deemed to deserve such extreme measures. 


72 Cf. the broad denaturalization provisions of the R.S.F.S.R. decree of Aug. 22, 1921, 
SU, 1921, No. 62, Item 437, and of Dec. 15, 1921, SU, 1922, No. 1, Item 11; Resolution 
of the Central Executive Committee and Sovnarkom of the U.S.S.R. of 1933, SZ, 1933, 
No. 34, Item 200. For the preventive effect of these measures with regard to dual 
nationality, see G. E. Vilkov, ‘‘ Mezhdunarodno-pravovoe regulirovanie voprosov dvoinogo 
grazhdanstva’’ (International Legal Settlement of Questions of Dual Nationality), 
Sovetskii Ezhegodnik Mezhdunarodnogo Prava 1959 (Soviet Yearbook of International 
Law for 1959) 367 (Moscow, 1960). For another Soviet view on dual nationality, 
equally critical of the concept, see E. Ya. Chernomordik, ‘‘K voprosu o dvoinom 
grazhdanstve v inostrannom i mezhdunarodnom prave’’ (On the Question of Dual 
Citizenship in Foreign and International Law), Sovetskoe gosudarstvo i pravo, 1947, 
No. 1, pp. 57 ff. 

The use of inter-state agreements to settle existing dual nationality conflicts appears 
only in 1957-1958, when a series of treaties were concluded between the U.S.S.R. and 
its satellites and Yugoslavia. Until then, Soviet legal sources referred to domestic 
option as a means for settling such questions. 

73 On this question, see 1 Kudryavtsev (ed.), op. cit. 57-58; S. S. Kishkin, op. cit. 

74 F.g., see the author’s ‘‘A Case Study in the Soviet Use of International Law: 
Eastern Poland in 1939,’’ 52 A.J.I.L. 69-84 (1958). 


EDITORIAL COMMENT 


LESTER H. WOOLSEY 


The Board of Editors of the JourNAL announces with the deepest regret 
the death in Providence, Rhode Island, on June 20, 1961, of Lester H. 
Woolsey, a member of the Board since 1925. Mr. Woolsey was a charter 
member of the American Society of International Law and took an active 
part in its affairs over a period of forty years. He was Treasurer of the 
Society from 1925 to 1946, Vice President from 1946 to 1949, and Presi- 
dent during the year 1956-1957. In 1958 Mr. Woolsey was forced to 
retire from all activities because of illness and went to live in Providence, 
Rhode Island, the home of his daughters. Upon closing his office in 
Washington, Mr. Woolsey donated his complete set of the JouRNALS and 
PROCEEDINGS to the Society with directions to use the proceeds of the sale 
of the set for the establishment in the name of the Society of a scholarship 
in international law in honor of James Brown Scott. 

Mr. Woolsey’s contributions to the JouRNAL covered a wide range of 
subjects and spanned a period of fifty years, beginning in 1909, when he 
contributed an editorial on the Constitution of South Africa. His last 
editorial, in 1957, was a tribute to an old friend, the late George A. Finch, 
Honorary Editor-in-Chief of the JouRNAL, and colleague of Mr. Woolsey 
in his early days in the State Department. His presidential address be- 
fore the Society in April, 1957, entitled ‘‘Peace with Justice’’ was a pene- 
trating and prophetic analysis of the world situation. Mr. Woolsey held 
many responsible government positions as an international law expert, 
but spent the greater part of his professional life as a private practitioner 
in the field. His passing is a real loss, not only to the JouRNAL and the 
Society, but to the practicing profession. A fuller and more adequate 
appraisal of Mr. Woolsey’s contribution to international law and to the 
American Society of International Law will appear in a later issue.—Eb. 


A HUNDRED YEARS OF “FOREIGN RELATIONS”! 


American international lawyers, political scientists and diplomatic his- 
torians may properly note in 1961 a centennial that is meaningful from 
the point of view of their professional work. In December, 1861, President 
Lincoln submitted to Congress, as an accompaniment to his annual message 
on the State of the Union, a record of the country’s foreign relations for 


1For much of the factual material in this comment the writer is indebted to the 
Historical Office in the Bureau of Public Affairs, Department of State. He has also 
drawn upon the article by E. R. Perkins (editor of the series) entitled ‘‘ ‘Foreign 
Relations of the United States’: 91 Years of American Foreign Policy,’’ 27 De- 
partment of State Bulletin 1002-1007 (1952). 
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that year. Publication thus started in the form of annual records has 
continued. The nature and quantity of the resulting source material, 
regulations governing its preparation, and certain special problems that 
have attended the enterprise seem to merit attention. 

To mid-1961, 210 volumes in the set now called ‘‘ Foreign Relations of the 
United States’’ (having at first been entitled ‘‘Papers Relating to Foreign 
Affairs’’ and subsequently, from 1870 through the volumes for 1932, 
‘‘Papers Relating to the Foreign Relations of the United States’’) had 
appeared. Of these, 171 are in the Annual Series, while the remainder 
are on particular countries or deal with special topics.* In the earlier 
years after 1861 one volume usually provided the diplomatic correspond- 
ence of a particular year (although there were exceptions, as in 1864 and 
1865, in each of which years four volumes appeared, and in 1869 when no 
volume was published). For the first two decades the publication date 
on the title page was that for the year covered, but from 1880 to 1906 
the date was, except for the period immediately following the Spanish- 
American War, the year just following the one covered. There has subse- 
quently been a gradually widening time lag between the date of the docu- 
ments and the date of their publication. Thus by 1930 the lag was twelve 
years, and by 1961 the publication date had come to be nineteen years after 
the events covered in the record. 

As the agency directly responsible for the preparation and publication 
of the diplomatic record, the Department of State has from time to time 
indicated the objectives sought and the regulations governing the issuance 
of this material. An illustrative order is that of Secretary of State Kellogg 
dated March 26, 1925. This, while indicating justification for omissions 
in certain situations (as where publication might embarrass current ne- 
gotiations, or where there might be trivial details or personal opinions that 
were not adopted and had no effect upon official positions taken), sought 
to emphasize the desire for completeness. The order contained, inter alia, 


the following : 


2 Papers Relating to Foreign Affairs, Ex. Doc. No. 1, 37th Cong., 2nd Sess. The 
correspondence in this volume dealt largely with problems relating to the War Between 
the States. 

There was not, prior to this time, a regular annual publication of such material, 
although, in response to requests from Congress from time to time the Department of 
State provided records that were published in Congressional documents. Annual 
messages of the Presidents before 1861 were sometimes accompanied by diplomatic dis- 
patches on special subjects which the President desired to bring to the attention of 
Congress; those which were printed are available in Wharton’s Revolutionary Diplo- 
matic Correspondence and in American State Papers. See Anne Morris Boyd, United 
States Government Publications 127 (3rd ed., 1949). 

8 Included are nine volumes of World War I Supplements, three volumes on Russia, 
1918, one volume on Russia, 1919, thirteen volumes on the Paris Peace Conference, 
1919, two volumes of Lansing Papers, 1914-1920, one volume on The Soviet Union, 
1933-1939, two volumes on Japan, 1931-1941, one on China, 1942, one on The Conference 
at Cairo and Teheran, 1943, one on The Conferences at Malta and Yalta, 1945, and two 
volumes on The Conference at Berlin (the Potsdam Conference), 1945. There have been 
two general index volumes, one published in 1902 and covering the years 1861-1899, 
the other published in 1941 and covering the years 1900-1918. 
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The publication of diplomatic correspondence relating to matters 
which are still current often presents an insuperable obstacle to effec- 
tive negotiation, but it is obvious that after the completion of the 
business in hand, as much of the correspondence as is practicable ought 
to be made public. This object is attained by the publication of 
Foreign Relations which presents, in a form economical, compact and 
easily accessible, the documentary history of the foreign relations of 
the United States. The editing of Foreign Relations must, therefore, 
be a as an important part of the duties of the Department 
of State. 

. . . It is expected that the material thus assembled, aside from 
the omission of trivial and inconsequential details, will be substantially 
complete as regards the files of the Department.* 


The need of objectivity has also received emphasis. The version of 
regulations in use in 1961 dates from October 31, 1955. There are 
provisions that the volumes shall include, 


subject to necessary security considerations, all documents needed 
to give a comprehensive record of the major foreign policy decisions 
within the range of the Department of State’s responsibilities, together 
with appropriate materials concerning the facts which contributed to 


the formulation of policies. 


The editing of the record is to be ‘‘guided by the principles of historical 
objectivity.’’ Deletions in a document are to be indicated, and there is 
to be ‘‘no omission of facts which were of major importance in reaching 
a decision.’ Nothing is to be omitted ‘‘for the purpose of concealing or 
glossing over what might be regarded by some as a defect of policy.’’® 

Policy officers in the Department of State and other Departments and 
agencies of the United States Government, as well as foreign governments, 
may need to be consulted. In order to obtain clearances, State Department 
officers (with responsibility for publication) are to (a) ‘‘refer to the 
appropriate policy officers of the Department and of other agencies of 
the Government such papers as appear to require policy clearance,’’ and 
(b) ‘‘refer to the appropriate foreign governments.’’ Allowable omissions 
from the record fall into five categories.® 

The carrying out of these regulations naturally involves considerable 
diplomacy both inside the Government of the United States and with 
foreign governments. The Department of State has for the past several 
years (under Department Circular No. 244, December, 1956) sought the 
counsel of an advisory committee of non-official, professional persons (in- 


4 Foreign Relations, 1914, Supp., pp. iii-iv (published in 1928). 

5 Ibid., 1939, Vol. I (published in 1956), pp. iii, iv. 

6Idem. Those allowable: ‘‘(a) The avoid publication of matters which would tend 
to impede current diplomatic negotiations or other business. (b) To condense the 
record and avoid repetition of needless details. (¢) To preserve the confidence reposed 
in the Department [of State] by individuals and by foreign governments. (d) To 
avoid giving needless offense to other nationalities or individuals. (e) To eliminate 
personal opinions presented in despatches and not acted upon by the Department. To 
this consideration there is one qualification—in connection with major decisions it is 
desirable, where possible, to show the alternatives presented to the Department before 
the decision was made.’’ 
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cluding representatives of the American Society of International Law, the 
American Political Science Association, and the American Historical As- 
sociation) with respect to the editing and publishing of Foreign Relations. 

Among the problems that are currently faced are those of the time lag, 
the provision of adequate indices, the matter of clearance, and the neces- 
sity of selectivity in view of the sheer volume of materials that now 
comprise the complete diplomatic record. Some time lag is perhaps un- 
avoidable, in view of personnel limitations and other factors. The pro- 
vision of a cumulative index that would cover the volumes since 1918 is 
one need that is particularly felt by investigators desiring to use the 
material with a minimum of search; there has been no general index 
published since 1941. 

The practice of securing prior consent of a foreign government for the 
publication of any paper originating with that government apparently 
dates from the volume for 1912 (published in 1919).7 In 1936 Secretary 
of State Hull said that 


this Government cannot undertake to make public confidential com- 
munications without the permission of the government which reposed 
confidence in this Government. It is important that this long-estab- 
lished rule of universal application among civilized nations should be 
observed if we are to have the respect and confidence of other govern- 
ments, so essential to the conduct of international relations.® 


That the United States has sometimes adhered rigidly to the requirement 
of consent as a condition precedent of publication, and at other times 
has taken a position opposed to this, seems evident from the record.® The 
practice of seeking prior consent rests upon comity rather than upon 
international law. It has obviously not been applied with respect to 
governments of countries with which the United States has been at war, 
1.€., as to documents received from such governments before the re-estab- 
lishment of friendly relations.’° 

The increasing quantity of diplomatic correspondence in a period of 
*‘eold war,’’ and the increased sensitivity of much present-day communica- 
tion between governments, are to be taken into account in any evaluation 
of the completeness of what is published. In any case, investigators con- 
tinue to find in Foreign Relations a rich body of material, which often 
has bearing upon the practice and development of international law. The 
resolutions that have been passed at annual meetings of the American 
Society of International Law on the subject of the publication evince a 
proper concern that publication policy will continue to measure up to the 
high standards that are appropriate to the practice of a leading democratic 


Rosert R. WILson 
7E. R. Perkins, loc. cit. 1005; ef. John Bassett Moore, ‘‘The Dictatorial Drift,’’ 23 
Virginia Law Review 863, 865 (1937). 
8 Department of State Press Releases, Jan. 25, 1936, pp. 99-100. 
® See examples in Robert R. Wilson, ‘‘Government Consent to Publication of Diplo- 
matic Correspondence,’’ 34 A.J.I.L. 508-511 (1940). 
10 Cf, E. R. Perkins, loc. cit. at 1005. 
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NATURAL-LAW THINKING IN THE MODERN SCIENCE OF INTERNATIONAL LAW 
I 


There is no doubt that in the modern science of international law, 
currents of natural-law thinking, often coupled with severe criticism of 
positivism, do appear. But there is no unity in this movement; quite 
to the contrary, there are very different approaches; there is much con- 
fusion as to what natural law can do for international law; even the very 
words ‘‘natural law’’ and ‘‘positivism’’ are used in very different mean- 
ings. This state of things invites some observations. 

The problem of ‘‘natural law’’ was posed, two and a half thousand 
years ago, by the Greek sophists and, to the present day, has remained 
a permanent part of the Occidental philosophy of law.* During antiquity 
and the Middle Ages there were many ‘‘schools’’ of natural law,.yet a 
dominating school, the ‘‘traditional’’ natural law, was developed by a 
line of Greek and, later, Catholic thinkers: * a natural law on an ontological- 
teleological or metaphysical basis; it held that good law must be in harmony 
with the essential nature of man, as a corporeal-spiritual individual and 
a social being. This traditional natural law during the Middle Ages not 
only dominated jurisprudence, but also deeply influenced national legal 
systems, both the ‘‘Common Law”’ of England and the ‘‘Civil Law’’ 
of the Continent, where Roman law, itself considered as ratio scripta, 
had been received. 

There is, therefore, small wonder that the new international law and 
its science should have been deeply influenced by Roman and natural law.‘ 
The masters of the first, the ‘‘Spanish’’ school of international law, were 
at the same time the leaders of Spanish Neo-Scholasticism, building upon 
Aristotelian-Thomistie lines. Sudrez was a realistic thinker who fully 
recognized that the new ‘‘international community’’ of the sovereign 
states of Western Christian Europe is here to stay; but he wanted to 
give the new international law a foundation in Catholic natural law, in 
the “‘genus humanum, in varios populos et regna divisum.’’ 

The Protestant Grotius, who wrote the first treatise on international 
law, was still strongly influenced by the traditional natural law, but he 
secularized it by stating that natural law would be valid even if there 


1See, e.g., Luis Garefa Arias, ‘‘Las concepciones jusnaturalistas sobre la funda- 
mentacién del derecho internacional,’’ Temis, No. 7, pp. 115-148 (Saragossa, 1960) ; 
Ulrich Scheuner, ‘‘Naturrechtliche Strémungen in heutigen Vélkerrecht,’’ 13 Zeitschrift 
fiir ausliindisches Offentliches Recht u. Vélkerrecht 556-614 (1950). 

2See Alfred Verdross, Abendlindische Rechtsphilosophie (Vienna, 1958). 

’To name a few: Plato, Aristotle, Stoics, Cicero, St. Augustine, St. Thomas of 
Aquinas, Vitoria, Su4rez. 

‘International law was called for centuries Jus Naturae et Gentiwm. See E. 
Reibstein, Die Anfinge des neueren Natur- und Vélkerrechts (1949); P. Guggenheim, 
‘‘Jus naturae et Gentium,’’ Festschrift Spiropoulos 213-225 (1957). This latter 
writer holds that natural law has been dissolved and that positivism is firmly and 
necessarily established; he foresees no success for present-day attempts at a revival 
of natural law. 
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were no God. This secularization profoundly changed the character of 
natural law. True, the Catholic natural law is not based on divine 
revelation ; it is to be discovered by man’s recta ratio—a term stemming 
from the Stoics; yet the jus naturae is man’s ‘‘participation in the lex 
aeterna’’; it necessarily presupposes the Christian faith in the Creator, 
who has written these norms into the hearts of all men. ‘‘Right reason’’ 
is only the tool to discover the natural law; with Grotius this right reason 
becomes the basis of natural law. Grotius distinguished the ‘‘natural’’ 
and the ‘‘voluntary’’ jus gentium, although modern international lawyers 
are sometimes of exactly opposite opinions as to what part he emphasized.* 
International lawyers of the seventeenth and eighteenth centuries fol- 
lowed different paths: One school, eliminating the natural law of nations 
altogether, were strict positivists ;° others, dominated by the ‘‘classic’’ law 
of nature, the droit de la raison, eliminated the voluntary law of nations; 
even the later ‘‘Grotians’’ retained natural law only in appearance: 


Exaggerated emphasis on the independence of states had the effect 
in Vattel’s system of reducing natural law . . . to little more than 
an aspiration after better relations between states.® 


II 


It is against the long predominance of the ‘‘classic’’ natural law and 
its extravagances that, at the beginning of the nineteenth century, positiv- 
ism came as a reaction in Europe.® It took the form of a factual positivism, 
under the domination of the anti-metaphysical ‘‘positive philosophy’’ of 
Auguste Comte and of legal positivism. More and more, a rigid positivism 
swept the whole science of law*® and the science of international law 
again followed the general trend. In the last decades of the nineteenth 
century, however, this trend began to change. There was the revival 
of the nearly-forgotten traditional Catholic natural law, due to the En- 
cyclical ‘‘ Aeterni Patris’’ of August 4, 1879, by Leo XIII. Neo-Thomistic 
philosophy of law developed, and this natural law was fostered in the 
Hispanic world, in the Catholic law schools of the United States, and in 
great law schools of Europe, such as those at Paris, Milan, Louvain, 
Freibourg. By 1870, there began in Germany a strong reaction against 
sociological positivism and the long predominance of Comte, with a return 
to Kant. Up to the first World War the leadership in Germany was with 
the Marburg Neo-Kantian School. Within this school, we find Stammler’s 
‘‘natural law with a variable content,’’ and Del Vecchio is not uninflu- 
enced by the philosophia perennis of St. Thomas. Since the beginning 
of this century, and particularly since the end of the first World War, 


5 Thus, Oppenheim-Lauterpacht, International Law. A Treatise, Vol. I, Peace 93 
(8th ed., 1955), holds that the bulk of Grotius’ interest was in the natural law of 
nations; exactly to the contrary, Guggenheim, loc. cit. note 4 above, at 233. 

6 Particularly Johann Jacob Moser. 7 Particularly Samuel Pufendorf. 

8 J. L. Brierly, The Law of Nations 39 (4th ed., 1949). 

® Except Spain, where Krause’s philosophy dominated—‘‘el krausismo espafiol.’’ 
10 Bergbohm (Jurisprudenz und Rechtsphilosophie, 1892) declared natural law dead. 


1961] EDITORIAL COMMENT 953 


new philosophical thinking, which we may put under the general name 
of the ‘‘phenomenological movement,’’ arises to challenge the Marburg 
Neo-Kantianism. Hence, since the beginning of the twentieth century 
and especially since the second World War, a general revival of natural 
law can be observed, as many writers state." 

Natural law flows from the Baden Neo-Kantian School. The French 
‘“‘Institutionalists’’ know a ‘‘natural law with a progressive content’’ 
(Renard). There is a strong connection between natural law and all 
‘‘intuitionist’’ philosophies: Bergson, phenomenology, theories of values, 
existentialism. Neo-Thomists often welcome certain types of these newer 
philosophies. Phenomenology leads via Brentano to Scholasticism. Strong 
influences lead from Bergson to Neo-Thomism. Many Neo-Thomists are 
‘jubilant followers of Max Scheler.’’ There is a ‘‘Catholic Phenome- 
nology,’’ a ‘‘Catholice existentialism.’’ Neo-Thomist philosophers, such as 
Jacques Maritain and Heinrich Rommen, exercise wide influence.** New 
treatises on Catholic natural law are being written, such as that by Joh. 
Messner.?? The Notre Dame Law School has started its excellent ‘‘ Natural 
Law Forum.”’ 

The revival of natural law is by no means restricted to Neo-Thomism. 
There is a revival of ‘‘classic’’ natural law. Attempts at construing a 
modern natural law on the basis of the ‘‘sentiment’’ or ‘‘conscience”’ 
of law are being made.’‘* There are proponents of natural law, not a 
part of Neo-Thomism, in the United States. It is highly interesting to see 
that sociological scholars of law, who strongly reject natural law, build 
on a cryptic natural law, such as the droit objectif of Léon Duguit, or 
the droit positif intuitif of Gurvitch. The leader of the American ‘‘socio- 
logical jurisprudence,’’ Dean Roscoe Pound, has, in the spirit of Josef 
Kohler, introduced a cryptic natural law.** There are all kinds of natural 
law at the present time; as a professor of the Law School of the Catholic 
University of Louvain tells us: ‘‘Natural law is now fashionable.’’ ** 

This general trend toward natural law must also be understood his- 
torically in relation to the past and to the times in which we are living. 
The relatively peaceful nineteenth century had primarily to do with 
problems of interpretation, of codification of law. Western optimistic 
faith in ‘‘progress’’ sincerely held that law is and will be, generally 


11 Charmont, La renaissance du droit naturel (1910); Keller, Droit naturel et droit 
positif en droit international public (1931); Haines, The Revival of Natural Law 
Concepts (1939). 

12 Die ewige Wiederkehr des Naturrechts (1949). 

18 Naturrecht (1950). 

14 Helmut Coing, Die obersten Grundsiatze des Rechts (1947). 

15 Cairns (Legal Philosophies from Plato to Hegel 113 (1949)) states that ‘‘Pound’s 
‘postulates of civilized society in our time and place’ are really natural law doctrines 
intentionally framed as the necessary presuppositions of a particular system or systems.’’ 

16‘*The term natural law is fashionable, especially among Catholics who seek a 
rallying point against relativism. There are, therefore, many people using it, and 
they bring it up on any pretext, as other men use the term sociology.’? J. Leclerq, 
in 2 Natural Law Forum 64 (1957). 
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speaking, in harmony with the postulates of natural law. In such times 
positivism can suffice. But the rapidly changing, violent twentieth century 
is faced by wars, revolutions, rebellions, by problems of reforming and 
of creating law. These are problems of law-making, of politics of law, for 
which rigid positivism has no answers. It is, therefore, understandable 
that positivism had to suffer a crisis, as a consequence of the fact and of 
the far-reaching consequences of the first World War. To that must be 
added the deep inner crisis of our Occidental culture; in such times 
cries, such as Scheler’s, asking for a ‘‘knowledge of salvation’’ arise. 
Man was no longer satisfied with the formal, logical investigations of the 
Marburg Neo-Kantian School. A tendency toward the concrete, toward 
substantive richness, toward eternal values, toward metaphysics, toward 
natural law, made itself felt. Then there were the terrible experiences 
before, in and after the second World War, the unheard-of cruelties 
toward men by totalitarian regimes, the abuse of law for purposes of 
injustice, torture and extermination, total war, the appearance of nuclear 
weapons, the bitter struggle in a world torn by an ideological abyss. 
Such periods of profound crisis foster a flight into natural law as ideas 
and values on which man can rely, as a barrier against the misuse of 
law. These events of our time are part of the explanation why Gustav 
Radbruch, at the end of his life, returned from relativism to natural 
law, why natural-law concepts appear in modern European Constitutions 
and in the decisions of the highest courts of Western Germany, as well 
as in documents of the ‘‘new’’ international law. 


III 


In earlier centuries international lawyers followed the general trend, 
first of ‘‘traditional,’’ later of ‘‘classic’’ natural law. During the period 
of positivism they were mostly positivists; but even during the predomi- 
nance of rigid positivism many an international lawyer still recognized 
natural law to a certain extent. Remnants of natural-law thinking can 
be found in the discussion of some problems, such as the fundamental 
rights of states. Now many international lawyers follow the general trend 
of the revival of natural law. 

There is the great stream of the revived traditional Catholic natural 
law. We may mention in Germany Cathrein and Mausbach, in France 
Louis Le Fur.’* J. T. Delos** has applied the teachings of the leaders 
of the French ‘‘Institutionalist School’? (Hauriou, Renard) to interna- 
tional law. Here belong the majority of Spanish international lawyers 
and others of the Hispanic world; to them the Catholic natural law, as 
developed by Spanish Neo-Scholasticism on the lines of St. Thomas, is 4 
part of their national and historical civilization. Here must also be 
named prominently Professor Verdross who, according to his own words,” 


17 On his ‘‘ objective theory’’ see Garefa Arias, loc. cit. note 1 above, at 140-143. 
18 La société internationale et les principes du droit international public (1927). 
19 A, Verdross, Vélkerrecht 55 (4th ed., 1959). 
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defends the natural-law doctrine of the Spanish School of International 
Law, and, particularly, of Francisco Suarez. 

Other international lawyers revive the ‘‘classic’’ natural law, especially 
with regard to the problem of the international protection of human rights 
and freedoms. The most prominent name is here that of the late Sir 
Hersch Lauterpacht, who openly returned to natural law in his plea for 
an international bill of the rights of man,”° and who, in 1955,”* spoke 
out against the triumph of positivism, which, notwithstanding its merits, 
‘‘ean no longer be regarded as being in accordance with existing Interna- 
tional Law.’’ With the misdeeds of totalitarian regimes in mind, he 
emphasized the importance and vitality of metapositive standards. 

When it comes to the writers who are often indiscriminately named as 
‘‘sociological’’ jurists, it is necessary to distinguish clearly. There are 
international lawyers who insist on the sociological factors, on the socio- 
logical foundation of the international law actually in force, and show 
their importance for a full understanding of that law and as a prerequisite 
to reform, but who are normative jurists, sometimes favorable to, or 
adherents of, natural law. In this category, we may name Max Huber 
and Dietrich Schindler, who stood near to Nicolai Hartmann. Here 
belongs the Professor at the University of Madrid, Mariano Aguilar 
Navarro.”2, Here belongs the late Professor Brierly, who wrote that 


if we are to explain why any kind of law is binding, we cannot 
avoid some such assumption as that which the Middle Ages made, 
and which Greece and Rome had made before them, when they spoke 
of natural law.** 


Here we must also name Charles De Visscher,”* who has emphasized socio- 
logical factors, but is a normative jurist and in favor of the traditional 
law of nature. 

There are international lawyers who follow the cryptic natural law, 
developed by anti-metaphysical scholars who reject natural law. The in- 
fluence of Duguit’s droit objectif on the science of international law was 
remarkable. Foremost is the late Professor Georges Scelle, whose droit 
objectif—pseudo-natural law, so to speak—is presented as a ‘‘biological 
necessity.”’ Also Nicolas Politis®® is to be mentioned here. Other inter- 
national lawyers adhere to a natural law based on the ‘‘legal sentiment’’ 
or the ‘‘legal conscience’’ of men and nations (Krabbe,”* Drost **) ; some, 
as Laun, in an unacceptable way simply confuse law with ethics. 


20 An International Bill of the Rights of Man (1945). 

21 Oppenheim-Lauterpacht, op. cit. note 5 above, at 107. 

22 Derecho Internacional Pfblico (1952-1954). 

28 Op. cit. note 8 above, at 57. 

24 Theory and Reality in Public International Law (1957). See this writer’s book 
review in 70 Harvard Law Rev. 1331-1336 (1957). 

25Les nouvelles tendances du droit international (1926). 

26H. Krabbe, ‘‘L’idée moderne de 1’EFtat,’’? 13 Hague Academy Receuil des Cours 
(1926, IIT). 

27 H. Drost, Grundlagen des Viélkerrechts (1936). 
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Max Huber once remarked that ethical orders are, in the last analysis, 
anchored in metaphysics, whereas ethics anchored only in sociological obser- 
vations are of a different type. Indeed, a German sociological jurist has 
stated that ‘‘sociology is the natural law of our times.’’** The ‘‘realist’’ 
school considers ‘‘law as a fact,’’ a prediction, not a prescription; in the 
same way natural law is not a system of ethical norms, but a compilation of 
factual descriptions; statistically proved facts are spoken of as ‘‘ values.’ 
Thus Professor McDougal’s ‘‘goal-values’’ are not values, but, as he, when 
pressed, must admit, simply ‘‘preferences.’’ But the real problem is not 
to state preferences or ‘‘interests’’ (Heck), but to weigh them; and 
for that we need not a description of factual behavior, but a normative 
scale. The concept of the ‘‘living law’’ of the Austrian scholar Eugen 
Ehrlich has exercised a profound impression on the American ‘‘realist’’ 
school.*® It is also the basis for the earlier investigations of Western 
and Eastern cultures by Professor Northrop. Yet in his recent work ® 
he felt the necessity of evaluating the justice of the different ‘‘living laws.’’ 
For that purpose he needs, of course, a system of ethical norms, that is, 
of natural law; but he believes he can solve this ethical problem by 
scientific means. 

The far-reaching proposals for the progressive development of interna- 
tional law by the late Judge Alejandro Alvarez** cannot be said to be 
based on natural law; he does not start from supreme values, from highest 
ethical norms, but from the faits sociaux, from the ‘‘new conditions of 
life.’’ 


IV 


As in former times, many international lawyers follow the trend of a 
return to natural law and toward severe criticism of positivism, a trend 
to be seen in the science of law in general, and understandable through 
the times in which we are living, times of particular gravity for the 
future of international law. But we see also the split between many 
forms of natural law, and sometimes only pseudo-natural law. We find 
often the same lack of clarity as to the very terms of ‘‘natural law’’ and 
of ‘‘positivism.’’ 

As far as positivism is concerned, we must distinguish, first, the ‘‘naive’’ 
positivism of the nineteenth, and the ‘‘critical’’ positivism of the twentieth 
century. The first has certainly been recognized as being untenable; we 
have to deal only with the second as represented by Hans Kelsen. Kelsen 
has, with his usual clarity, recognized that, in order to explain the legally 


28 Franz W. Jerusalem, Kritik der Rechtswissenschaft 5 (1948). 

29 The leading sociological jurist of Brazil, Pontes de Miranda, wants to determine 
justice positivistically and scientifically; he asks for ‘‘a justica concreta, verificdvel 
e conferivel com o fato.’’ 1 Sistema de Ciencia Positiva do Direito 477 (1922). 

80 F, 8. C. Northrop, The Complexity of Legal and Ethical Experience (1959). 

81 See his dissenting opinions as a judge of the International Court of Justice at 
The Hague, and his last two books: Le Droit International Nouveau dans ses Rapports 
avec la Vie Actuelle des Peuples (1959), and Le Droit International Nouveau. Son 
Acceptation, Son Etude (1960). 


1961] EDITORIAL COMMENT 957 


binding validity of the law, at least one metapositive norm must be 
introduced, his ‘‘fundamental norm.’’ The latter is only supposed; it 
has only hypothetical validity; it may be supposed, but must not be; 
but it must be supposed, if one wants to understand the given materials 
as law. The problem of the ultimate validity of law is not excluded by 
Kelsen. This is one of the fields of inquiry of natural law, a philosophical 
and ethical problem. But whereas true natural law stands on absolute 
values, Kelsen—and that is a general problem of our times—** feels that 
scientifically only a relativism of values can be maintained. 

Secondly, there is legal (analytical) and factual (sociological) positivism. 
Thirdly, it is of the highest importance to distinguish between the philo- 
sophical and the juridical positivism. For the first, law is everything; 
as the neo-positivism puts it: ‘‘Value judgments are nonsense.’’ Yet law 
is a system of norms ordering human conduct; the exclusion of values is 
impossible. Juridical positivism correctly holds that there is only one 
law, the man-made law, whereas it is ready to recognize that there are 
other and higher ethical and religious values and norms. Critical and 
juridical positivism studies the law analytically; it excludes neither the 
study of the sociological factors nor the ethical evaluation of the law, 
which never can be eliminated. Jaw, as this writer has for a long time 
maintained,** has three components: norm, fact, and value. Analytical, 
sociological and ethical studies are therefore justified. Their long-standing 
hostility should be replaced by co-operation, each working in its legitimate 
field and with legitimate methods. 

Modern critical, juridical, analytical positivism is indispensable. That 
‘“‘positivism’’ is particularly attacked by the present science of interna- 
tional law also has a special reason. The rigid, naive, philosophical 
positivism did not restrict itself to the study of the law in force, but served 
also its own political postulates, held under the conviction and defense 
of the omnipotence of, and the highest place on earth due to, the sovereign 
state. This positivism stood for the predominance of the state, for the 
dualistic construction, for the will of the state as the only basis of inter- 
national law, for the unquestionable right of every sovereign state to go 
to war, against third-party judgment, against a progressive development 
of international organizations, and so on. The era of rigid positivism 
was therefore an unhappy one for international law. But all this has 
nothing to do with correct positivism. No one can deny that Kelsen, a 
critical positivist, is a protagonist of the most progressive development 
of international law. 

Just as it is necessary to be clear about positivism, one must also be clear 
about ‘‘natural law.’’ It is, for instance, agreed that the ‘‘classic’’ natural 
law with its detailed natural-law codes on all problems is just as un- 
tenable as naive positivism. Natural law, so called, is a system of highest 


82 See, on this problem, A. Brecht, Political Theory. The Foundation of Twentieth 
Century Political Thought (1959), and the article by A. Means, Jr., ‘‘Legal Theory 
and Arnold Brecht,’’ 47 Virginia Law Rev. 264-276 (1961). 

33 See his study in 8 Osterr. Zeitschr. f. Sff. Recht 1-26 (1957). 
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ethical norms. Its adherents restrict it correctly to a few of the highest, 
most general principles, whereas the application of these principles to 
concrete legal norms varies according to the contingent conditions of times 
and nations. There is no opposition to positive law; on the contrary, 
the latter is considered indispensable. But also in the traditional natural 
law, even today, the grave mistake is often made of asserting that natural 
law is law. This is untenable. The analytical, positivistic scholar studies 
from a legal point of view the law, that is, a system of norms according 
to which the real conduct of men can be evaluated as ‘‘legal’’ or ‘‘illegal.’’ 
But the adherent of natural law is a philosopher, a moralist, evaluating 
the law in the light of higher, non-legal but ethical norms, in order 
to decide, not whether it is or is not law, but whether the law is good 
or bad. When he speaks of the binding quality of the law, he does not 
mean its legally binding quality—for that is a question of law—but its 
ethically binding quality. It is fundamental to state that natural law 
is not law, but ethics. This is fully recognized by many modern Neo- 
Thomists.** It is particularly gratifying to see that a leading Neo-Thomist 
thinker, Professor Jean Dabin of the Catholic University of Louvain Law 
School, has strongly spoken against the long chain of mistakes being 
constantly made by the claim that natural law is law. Te has said clearly 
that there cannot be a ‘‘juridical’’ natural law; he has stated unequivocally 
that the dichotomy cf natural law—positive law must be replaced by the 
new one: ethics—law.*® 

A true natural law is not a system of legal norms, but a system of 
highest ethical principles. In this sense true natural law has a task to 
fulfill in these times, so difficult for international law. This task cannot 
be based on the pretense that natural law is law. It cannot be used to 
declare something to be law which is not law. Such uses can be seen 
often. There are three great problems for natural law as applied to 
international law: First, to study the ultimate foundation of the validity 
of international law; this is a problem of philosophy of law. Secondly, 
there is the problem of evaluating the international law actually in force 
from an ethical point of view; this is a problem of an ethical critique 
of international law. Thirdly, there is the problem of helping, from 
an ethical point of view, the progressive development of international 
law. These tasks are necessary for the international community which 
is today truly worldwide. Finally, in a period in which our Occidental 
culture is fighting for its very survival, it seems necessary for its protago- 
nists, and hence its international lawyers, to strongly reaffirm the supreme 
values and ethical norms of that civilization—flowing from the central idea 
of the dignitas humana—and show their faith in them by words and deeds. 


Joser L. Kunz 


34 See, ¢.g., Joseph O’Meara, ‘‘ Natural law fruitfully may be regarded as the con- 
tribution which ethics can make to law,’’? 5 Natural Law Forum 83 (1960); A. Utz, 
‘*Natural law is essentially normative ethies,’’ 3 ibid. 170 (1958). 

85 Jean Dabin, Théorie Générale du Droit 324 (2nd ed., 1953). 
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SOME LEGAL ASPECTS OF THE BERLIN CRISIS 


In the exchange of threats and counter-threats in the Berlin crisis it 
may be worth while to examine the legal position. Heinrich Krone, Chair- 
man of the Chancellor’s party in the West German Parliament, recently 
said : 


Prime Minister Khrushchev is wrong when he claims that in the 
matter of Berlin Chancellor Adenauer has been threatening the Soviet 
Union. The Chancellor has only been pointing out, again and again, 
what the legal status of Berlin is—namely, that all four powers are 
responsible for Berlin and that none of them—the Soviet Union no 
more than the others—may withdraw from this responsibility uni- 
laterally.* 


Is this position sound? There seems to be no ground for legal objection 
to Soviet recognition of, and conclusion of a treaty of peace with, East 
Germany.? While premature recognition of a new state is forbidden by 


1The Bulletin, Vol. 9, No. 24, p. 1 (Press and Information Office of the German 
Federal Government, June 27, 1961). 

2In its reply on July 17, 1961, to the Soviet aide-memoire of June 4, 1961, the 
United States said that it ‘‘fully concurs with the Soviet Government that a peace 
settlement is long overdue.’’ It would appear, however, that a de facto peace settle- 
ment exists. The issue concerns the expediency of its revision (New York Times, 
July 19, 1961, p. 4). In fact, West Germany (the German Federal Republic) had in 
July, 1961, been recognized by most states, including the Soviet Union, for nearly a 
decade, and East Germany (the Peoples’ Republic of Germany) had been recognized 
by the Communist states for almost as long. In its reply on July 12, 1961, to the 
Soviet memorandum of Feb. 17, 1961, the West German Government said: ‘‘. . . only 
a Government based on the right of self-determination of the German people is entitled 
to conclude a peace treaty for Germany.’’ (News from the German Embassy, July 14, 
1961, p. 2.) However, the ‘‘contracts’’ of May 26, 1952, between the German Federal 
Republic and the Western Powers (49 A.J.I.L. Supp. 57 ff. (1955)), the ‘‘protocols’’ 
between that Republic and fourteen other states, and its adherence to the North Atlantic 
Treaty by which it became officially independent at noon on May 5, 1955 (ibid. 126, 146), 
and subsequently entered into regular diplomatic relations with most states, including 
the Soviet Union, seem to have constituted a ‘‘ peace treaty’’ for all practical purposes. 
This de facto situation would not be affected by certain formal reservations of occupa- 
tion status in these instruments qualifying full sovereignty. See Joseph W. Bishop, Jr., 
‘‘The Contractual Agreements with the Federal Republic of Germany,’’ 49 ibid. 125 
(1955); Herbert W. Briggs, ‘‘The Final Act of the London Conference on Germany,’’ 
ibid. 148; Josef L. Kunz, ‘‘The London and Paris Agreements on West Germany,’’ ibid. 
210. The status of Berlin as occupied territory has, however, continued in spite of acts 
looking toward incorporation of West Berlin as a Land of West Germany and establish- 
ment of East Berlin as the capital of East Germany. (Below, notes 11, 13.) Further- 
more, the arrangements concluded between the Soviet Union, Poland and other Com- 
munist states with the Peoples’ Republic of Germany, the Soviet announcement on March 
26, 1954, that the Republic was a sovereign state, the joint statement of Prime Ministers 
Khrushchev and Grotewohl on July 17, 1956, that German unification could be accom- 
plished only by direct negotiations between the two Germanies, and the treaty of March 
12, 1957, recognizing the ‘‘sovereignty’’ of the German Peoples’ Republic but permit- 
ting the Soviet Union to maintain troops there because of ‘‘the rebirth of militarism in 
the German Federal Republic’’ (52 ibid. 210 (1958)), seem to have constituted for all 
practical purposes a peace treaty between the Soviet Union and East Germany. See 
Quincy Wright, ‘‘The Status of Germany and the Peace Proclamation,’’ 46 A.J.L.L. 
299 ff. (1952). 


? 
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international law, recognition of a de facto state is permissible. The 
United States, after recognizing several Latin American republics, asserted 
this position in answer to objections from Spain, and it followed the policy 
of recognizing de facto governments and states until 1913. Since then it 
has departed from this policy for long periods, especially in the cases of 
Mexico, Russia, and China, because it disliked the revolutionary govern- 
ments in those countries. This, however, was based on policy and not on 
a denial of the right to recognize such governments if they existed in fact. 
On the other hand, if a new state or a territorial transfer has resulted from 
a use of force contrary to international obligations, as was the case in the 
Japanese conquest of Manchuria and establishment of the state of ‘‘Man- 
choukuo’’ in 1932, the United States has asserted in the Stimson Doctrine, 
later accepted by the League of Nations, that the ‘‘fruits of aggression’”’ 
ought not to be recognized, at least by states individually.* This position 
has been observed subsequently by the United States, as in the cases of 
Ethiopia and Austria, and by the United Nations during the Suez crisis 
of 1956. 

There can be little question but that East Germany is a de facto state. 
It is, therefore, the right and, according to the late Judge Lauterpacht, the 
duty * of Russia and other states to recognize it unless it was established in 
violation of international obligations. By the Declaration of United Na- 
tions of January 1, 1942,° the Allies agreed not to make separate peace, 
and by the Potsdam Agreement of 1945 they provided for a united, dis- 
armed, and neutralized Germany.® These agreements, however, have been 
violated by all the parties, notably by the West, in recognizing the German 
Federal Republic, making treaties with it, arming it, and admitting it to 
NATO. The West can hardly invoke these agreements against the Soviet 
Union. The latter would seem to have as much right to recognize and 
make peace with East Germany as the West had to recognize and make 
peace with West Germany.’ 

Can it be said that such recognitions would be, or have been, contrary 
to the Stimson Doctrine, the Atlantic Charter, which declared against 
conquest and territorial changes unless in accord with the wishes of the 
population, and the principle of ‘‘self-determination of peoples’’ in the 
United Nations Charter? Were the division of Germany and the de facto 
transfer of some of its territory to Poland and Russia the consequence of a 
use of force in violation of the Kellogg-Briand Pact and of the Atlantic 
Charter? The argument in respect to ‘‘fruits of aggression’’ would apply 
as much against the West as against Russia, and the West would certainly 
not agree that its war against Hitler’s Germany and subsequent participa- 
tion in the administration of German territory were an illegal aggression. 
In respect to the Atlantic Charter, the Soviet Union accepted it in the 


8 Quincy Wright, ‘‘The Stimson Note,’’ 26 A.J.I.L. 342 ff. (1932). 

Hersch Lauterpacht, Recognition in International Law (Cambridge University 
Press, 1948). 

536 A.J.I.L. Supp. 191 (1942). 639 A.J.I.L. Supp. 245 (1945). 

7 See note 2 above. 


1961] EDITORIAL COMMENT 961 


Declaration of United Nations of January 1, 1942, and was therefore 
pound by the principle of non-aggrandizement and of self-determination 
in respect to German territories. The West has argued that the status 
of East Germany should be determined by a free vote of its people as was 
that of West Germany, and traditional United States recognition policy, 
as stated by Jefferson, held that a government or state could not be re- 
garded as firmly established if contrary to the ‘‘will of the people.’’® 
In the principles and practices of international law, however, it has never 
been held that recognition of a de facto state or government was illegiti- 
mate unless the population had expressly approved. It has been assumed 
that acquiescence by the population over so long a period of time that the 
government of the new state could be regarded as established in fact, 
justified recognition. Since the West paid little attention to the pledges 
of the Atlantic Charter ® in disposing of German territory, at least tem- 
porarily in the surrender agreement,’® argument based on that instrument 
is weak. The Soviet commitment to the ‘‘principle of self-determination’’ 
in the United Nations Charter provides a stronger argument, but that prin- 
ciple, while considered a ground for appeal to the United Nations by cul- 
turally and geographically distinctive peoples seeking independence, has 


8In its note of July 17, 1961, the United States relied mainly on the principle of 
self-determination, as had West Germany in its note of July 12, 1961 (note 2 above). 
The U. 8. note referred to the ‘‘directive’’ of the Summit Conference of 1955 ‘‘ recogniz- 
ing their (the four Powers’) common responsibility for the settlement of the German 
question and the re-unification of Germany ... by means of free elections ... in 
conformity with the national interests of the German people’’ and to commitments by 
the Soviet Union, in the United Nations Charter and ‘‘numerous statements,’’ to the 
principle of self-determination. Since the East German regime is ‘‘not representative’’ 
of the people, but is a ‘‘creation and extension’’ of Soviet authority, it ‘‘cannot be 
regarded as an independent sovereign state’’ and a ‘‘peace treaty’’ with it ‘‘could 
have no validity in international law, nor could it affect in any way whatsoever the 
rights of the Western powers.’’ Texts of Soviet aide-memoire of June 4, 1961, and 
of U. S. reply of July 17, 1961, in 45 Dept. of State Bulletin 224 ff. (1961). 

®The Western argument that their rights in West Berlin flow from conquest (note 
11 below) seems unfortunate in view of the Stimson Doctrine (note 3 above) and the 
Atlantic Charter, by which the parties renounced ‘‘aggrandizement’’ as a result of the 
war. The Geneva Protocol of 1924 recognized that even the defenders should acquire 
no territorial right from their hostilities. It has been argued that the preamble of the 
Kellogg-Briand Pact, depriving the violator of the benefits of the Pact, would justify 
the defenders in appropriating the aggressor’s territory by right of conquest. The 
benefits of the Pact, however, were only freedom from war. The aggressor could be 
attacked to prevent his acquisition of fruits of aggression, but not to gain acquisitions 
by the defenders. This seems to flow from the Charter principles of ‘‘sovereign 
equality’’ of states and abstention from ‘‘the threat or use of force against the terri- 
torial integrity and political independence of any state.’’ This construction, however, 
would not deny the right of the defenders to occupy temporarily the aggressor’s terri- 
tory after his surrender, as provided in the German surrender agreements of May, 1945. 
See Quincey Wright, ‘‘The Meaning of the Pact of Paris,’’ 27 A.J.I.L. 39 ff. (1933). 

10The United States has contended that these transfers will not be definitive until 
a treaty of peace is made with all of Germany, but the occupation of these territories 
authorized by the Armistice agreements has continued for sixteen years and is regarded 
as established by Russsia and Poland. 


962 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


not been applied to exclude recognition or admission to the United Nations 
of states with governments established without consent of the people. 

If it is assumed that the Soviet Union can properly recognize East 
Germany as fully sovereign, the legal issue is: What would be the legal 
status of West Berlin and access to it in case it does so? 

The Soviet Union, while formal occupant of East Germany, is under 
obligation to respect the special status of West Berlin and indeed of the 
whole of Berlin and Western access to that city, defined originally by the 
surrender agreement and confirmed by agreements after the air lift, and 
by fifteen years of practice.* The Soviet contention in its note of Novem- 
ber 27, 1958, that the Armistice and other postwar inter-Allied agreements 
were ‘‘null and void’’ because of continued non-observance and change of 
circumstances, could at most apply only to ‘‘executory’’ provisions, not to 
‘‘executed’’ provisions establishing territorial 

The basic principle of international law is mutual respect for the terri- 
torial integrity and political independence of sovereign states. This prin- 
ciple is also asserted in the United Nations Charter (Article 2, pars. 1, 4). 
If East Germany should be recognized as a fully sovereign state, it would 
be entitled to full control of its territory, except insofar as it is bound by 
treaties, by special customs, or by general international law. West Berlin, 
however, has never been considered a part of East Germany. Its separate 
status has been recognized by agreement and custom. Legally, therefore, 
it would remain an enclave, one hundred miles within East German terri- 
tory. The Western demand for the continuance of this status, therefore, 
seems justified.** 

The problem of access is, however, different. The West would have to 
show that agreement and custom had established a servitude on East 
German territory which continues in spite of transfer of the Soviet Union’s 
formal occupation to de jure sovereignty of an East German state. 


11In its note of July 17, 1961, the United States based its rights in West Berlin 
on ‘‘the unconditional surrender of Nazi Germany and were not granted by, nor 
negotiated with the Soviet Union, as acknowledged by Khrushchev in his address of 
June 15, 1961, and as affirmed in the London Protocol of Sept. 12, 1944, foreseeing 
German surrender (54 A.J.I.L. 739 (1960)), and the agreements of May 1, 1945, 
establishing occupation arrangements, and of June 20, 1949, assuring communications 
after the air lift. In his statement of July 19, 1961, President Kennedy said ‘‘the 
continued presence in West Berlin of the United States, the United Kingdom, and 
France is by clear legal right, arising from war, acknowledged in many agreements 
signed by the Soviet Union, and strongly supported by the overwhelming majority of 
the people of that city.’’ 45 Dept. of State Bulletin 223 (1961). 

1240 Dept. of State Bulletin 81 (1959). 

18 The surrender and pre-surrender agreements provided for a special status for the 
whole of Berlin under four-Power control (note 11 above). Consequently Soviet 
acquiescence in the incorporation of East Berlin in East Germany (differing from the 
Western position which has not permitted West Germany to incorporate West Berlin) 
can only be justified on the theory that the Armistice agreements concerning four- 
Power co-operation have lapsed because of non-observance and changed circumstances. 
For full discussion of the status of the two Berlins in law and fact, see Bruce L. R. 
Smith, ‘‘The Governance of Berlin,’’ International Conciliation, No. 525 (November, 
1959). 
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It is recognized that ordinary treaties of a state do not bind the state 
which succeeds to part of its territory..* Consequently, the United States 
could not claim the benefits of its treaty of 1795 with Spain from Colombia 
after the latter had achieved independence, nor could Great Britain claim 
rights under its treaties with Russia from Finland after the latter’s inde- 
pendence was recognized.** The continuance of treaty rights after the 
break-up of a personal union such as that between Sweden and Norway 
before 1905 and of Austria and Hungary before 1918 has, on the other 
hand, been recognized in respect to both states..* Furthermore, treaties 
establishing territorial boundaries, territorial servitudes, or other rights 
intended to be permanently attached to the territory do persist after change 
of sovereignty,’” as recognized by the International Court of Justice in the 
ease of Portugal against India. The Court held that Portugal was en- 
titled in 1954 to its enclaved territories of Dadra and Nagar-Aveli in 
India north of Bombay and to ‘‘civilian’’ access to them from the sea. 
These enclaves originated in agreements by Portugal with the local Maha- 
rajah in the eighteenth century and were recognized by Great Britain after 
it became sovereign of the area and by India after it gained independence 
in 1947. The Court found that ‘‘civilian’’ access had similarly been ree- 
ognized by custom.’* On the basis of this and other precedents, the West- 
ern Powers could probably show that their access to West Berlin constitutes 
a servitude which East Germany would be obliged to respect if it became 


independent.*® 


14 B. N. Rau, India’s Constitution in the Making 426 ff. (Bombay: Orient Longmans, 
1960), makes a detailed review of text-writers on this subject. He finds that Kent, 
Halleck, Phillimore, and Calvo support a theory of general succession but apparently 
with the intention that it apply only to ‘‘vested rights.’’ Pradier-Fodéré and Keith, 
on the other hand, find that there is no succession to treaty rights or obligations. Most 
writers, including Vattel, Huber, Rivier, Westlake, Wheaton, Hyde, Hall, Smith, Oppen- 
heim, and MeNair, explicitly distinguish different types of treaty provisions, generally 
holding that only those that establish ‘‘real’’ rights in the territory bind the successor. 

15In a note to Finland of December, 1920, the British Government declared: ‘‘In 
the case of a new state being formed out of part of an old state there is no succession 
by the new state to the treaties of the old one, though the obligations of the old state 
in relation to such matters as the navigation of rivers, which are in the nature of 
servitude, would normally pass to the new state. Consequently there are no treaties in 
existence between Finland and this country.’’ MeNair, Law of Treaties 412 (1938), 
quoted in Rau, op. cit. 91, 434. 

16 MeNair, op. cit. 427; Rau, op. cit. 433. 

17 Rau writes: ‘‘The more modern books make the test of succession whether or not the 
treaties are locally connected to the territory of the new state.’’ Op. cit. 430. 

18 Right of Passage case, Portugal v. India, [1960] I.C.J. Rep. 6; 54 A.J.L.L. 673 
(1960). 

19 The United States, however, has not claimed that the West Indian bases it acquired 
from Great Britain in 1941 constitute a servitude which the West Indian Federation 
must respect when it becomes independent, but has acknowledged the right of the latter 
**to form its own alliances and to conclude such agreements as it thought fit regarding 
military bases on its soil.’’ Negotiations with West Indian authorities have provided 
for U. 8S. bases of more restricted area. 44 Dept. of State Bulletin 822 (1960); 45 
ibid. 42, 350 (1961). 
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It must be noticed that in the Portuguese-Indian case, the Court held 
that Portugal had only ‘‘civilian,’’ not ‘‘military’’ access; that India had 
the right and responsibility to maintain order in the area, and that, when 
in 1954 the people of the enclaves rioted and demanded union with India, 
India did not violate international law in moving troops into the enclaves 
to preserve order and in preventing Portuguese access. The result has 
been actual incorporation of the enclaves by India up to date. 

It would appear that, once the Soviet Union had recognized East 
Germany and made a peace treaty, its legal responsibility in regard to 
access to West Berlin would end, although doubtless it would continue 
under a moral obligation to induce East Germany to observe its legal 
obligations in the matter. The West would have to argue the case with 
East Germany as Portugal had to argue its case with India. Great Britain, 
former sovereign of India, was not legally involved. 

East Germany, so long as it remains under a Communist government, 
will probably wish to prevent the drain of its population through West 
Berlin to West Germany and the anti-Communist propaganda from that 
city, whether by radio or merely because of the model which the city 
presents. On August 13, 1961, East Germany cut off the refugee flow from 
East to West Berlin and limited all travel across the border. In the long 
run, East Germany’s interest in eliminating the special status of the great 
city of West Berlin in the middle of its territory is likely to prove no less 
than the interest of independent India in eliminating the enclaves of Dadra 
and Nagar-Aveli and, it may be added, of Pondicherry and Goa. This is 
likely to mean that, whatever may be their legal rights, the Western Powers 
will have difficulty in maintaining them for an indefinite future if East 
Germany remains a Communist state. 

It would, therefore, appear that if West Berlin is to continue as an area 
of Western civilization, other solutions, perhaps a return to the Potsdam 
Agreement providing for a disarmed and neutralized Germany, should be 
considered. With such a solution the two Germanies would probably tend 
to come together and a united Germany would probably have a Western 
orientation. This solution, however, would mean the permanent with- 
drawal of West Germany from NATO, inspected disarmament for the 
whole of Germany, and acceptance by the West of the Oder-Neisse line 
and the de facto governments of both Germanies. The idea of their union 
by free election would have to be abandoned, because obviously the Soviet 
Union will not accept it, leaving it to the German governments and peoples 
to work out their future relations. 

This, however, is a political question. From the point of view of inter- 
national law, it would seem that the West cannot object to Soviet recog- 
nition of East Germany, but should enjoy continuous access, at least 
civilian, to West Berlin, which would not become legally a part of East 
Germany. Both the West and the Soviet Union should follow the precepts 
of the United Nations Charter requiring that they settle their international 
disputes by peaceful means and refrain from threat or use of force 
(Article 2, pars. 3, 4). In accord with those precepts, a reference of the 
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matter to the International Court of Justice in case East Germany is 
recognized as an independent state and interferes with the present situation, 
would seem desirable. The Court would probably follow its precedent in 
the Portuguese-Indian case, though it was careful to rest its opinion in that 
case on special agreements and customs rather than on general principles 


of international law. 
Quincy WRIGHT 


NOTES AND COMMENTS 


A CONVENTION ON THIRD PARTY LIABILITY FOR DAMAGE FROM NUCLEAR INCIDENTS 


The advent of atomic energy as a technology that has applications which 
are commercially attractive has generated a number of problems that are 
new in magnitude if not in principle. Not the least of these are the prob- 
lems that arise in connection with the liability of persons engaged in 
nuclear activities for injury or loss which stems from the conduct of such 
activities. Radiation damage, as a genre of legal injury, is not strictly 
a product of the atomic age; X-ray machines and radium have long been 
capable of causing personal injury and property damage. What the 
atomic age has produced, with its greatly expanded use of radioactive 
materials and its large nuclear facilities, is a potential for radiation damage 
on a scale not heretofore even remotely possible. For all practical pur- 
poses, therefore, new problems of legal liability and financial responsibility 
accompanied the rapid expansion of private atomic energy endeavor during 
the second half of the 1950’s. Early recognition of the implications in- 
volved led a number of nations to draft and enact legislation dealing with 
these new problems. In addition, the European Nuclear Energy Agency 
(ENEA) of the Organization for European Economic Co-Operation has 
undertaken to unify national approaches in Western Europe by developing 
a convention on nuclear liability, and the International Atomic Energy 
Agency is endeavoring to achieve worldwide accord along similar lines. 

On July 29, 1960, after several years of discussion and drafting, sixteen 
nations signed the European Nuclear Energy Agency’s Convention on 
Third Party Liability in the Field of Nuclear Energy. Two fundamental 
and equally compelling goals underlie the convention: first, that of as- 
suring adequate and equitable compensation to persons who suffer damage 
as a consequence of a nuclear incident; second, that of enabling suppliers 
and operators of nuclear facilities to predict the extent of their potential 
liability and thereby permit them to take appropriate steps to protect 
themselves financially. To facilitate comprehension of the difficulty of 
accomplishing these goals, as well as of the principles incorporated in the 
ENEA Convention, it is necessary to have some understanding of the 
nuclear hazards engendered by large-scale atomic energy activities. 

Radioactive materials emit rays and atomic particles which can damage 
plant or animal cells and cause somatic deterioration and death or genetic 
alterations. Major nuclear facilities, such as reactors and installations 
which reprocess nuclear fuels, normally contain large quantities of highly 
radioactive materials. Although there is virtually no possibility that the 


1 The text of the convention is reproduced below at p. 1082. Signatory states are: 
Austria, Belgium, Denmark, France, Germany (West), Greece, Italy, Luxembourg, The 
Netherlands, Norway, Portugal, Spain, Sweden, Switzerland, Turkey, and the United 
Kingdom. 
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operation of such facilities will give rise to the type of explosion that 
occurs when a nuclear weapon is detonated, a release to the atmosphere 
of large quantities of radioactive materials is a possible consequence 
of an accident. The effect of such a release, whether it be directly from 
the facilities or from carriers transporting the materials, would be to in- 
crease the radiation levels in the surrounding environment. Crops, acreage, 
and structures could become contaminated and, for a time at least, 
rendered unusable; humans and animals may be injured by external ex- 
posure to the increased radioactivity in the atmosphere or by the ingestion 
or inhalation of radioactive particles. 

A very large release of radioactive materials can assume catastrophic 
proportions. Depending on a variety of factors, such as the location of 
the facility, the nature and the extent of the release, and the meteorological 
conditions at the time, damage could extend beyond political and geo- 
graphical boundaries. It has been estimated that the worst possible acci- 
dent might engender losses amounting to several hundreds of millions of 
dollars. Much of the damage would be immediately apparent and esti- 
mable; a great deal of injury, however, such as an increased incidence of 
leukemia among individuals exposed, may only be ascertainable after a 
number of years, and then only imperfectly. Thus, the nature and extent 
of the harm that could be caused by a major nuclear accident suggests the 
inadequacy of a number of existing concepts and practices pertaining to 
jurisdiction, periods of limitation, and financial responsibility. 

The intrinsic character of large nuclear facilities also suggests a need 
for adopting some special legal concepts. Most major nuclear installa- 
tions are extremely complex and incorporate a variety of interdependent 
components designed to prevent, or to minimize the effect of, a significant 
release of radioactive materials. Since these components vary from minute 
monitoring devices to huge steel containment structures, they are manu- 
factured by a variety of suppliers. Normally, several of these components 
would have to fail almost simultaneously before a major release would be 
possible. Because of this, because there has been relatively little experi- 
ence with the operation of such facilities and almost none with nuclear 
accidents, and because a facility may be severely damaged and fairly in- 
accessible after an accident has occurred, claimants would, if required to 
to do so, be confronted by an extremely difficult task of pin-pointing fault 
and proving negligence. In addition, it is easy to foresee a variety of 
cross-claims and endless litigation among the numerous potential defendants 
to legal actions arising out of a single nuclear incident. 

Within this framework of facts pertaining to major nuclear facilities 
and the nature of the radiation hazard, the European Nuclear Energy 
Agency has endeavored to achieve widespread agreement to principles and 
practices that will afford the public an expectation of being compensated 
reasonably and expeditiously for injuries arising out of nuclear incidents 
and, at the same time, protect the infant atomic energy industry from 
impossible financial risks and procedural burdens. In brief outline, the 
Convention on Third Party Liability incorporates four major principles. 
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First, the convention has fairly limited applicability; it applies only to 
nuclear risks of an exceptional character for which normal legal rules and 
practices patently are inadequate. This principle of not departing from 
traditional concepts where such a departure is not essential would seem 
to constitute a sound approach for achieving widespread acceptance. 

Second, the convention endeavors to reduce the concept of liability to 
the simplest, most straightforward principles in order to avoid excessively 
lengthy, complex, and confusing litigation. To this end, all liability has 
been channeled to a single responsible person, namely, the operator of the 
facility in which the incident occurs or, in the case of materials in trans- 
port, the operator who is the consignor. The convention also provides 
special rules channeling liability when materials are shipped to or from 
installations which are not located in contracting states. The operator’s 
right of recourse against suppliers or third persons who might be held 
liable under normal rules of civil liability is extremely limited, although 
the operator can seek contribution from another operator who is jointly 
liable. The responsible operator is liable without proof of negligence, 
provided only that a claimant can show a causal connection between the 
nuclear incident and his injury. 

Third, the convention adopts practical compromises with respect to 
limitations of liability in amount and time. Because facility operators are 
subjected to absolute liability, and in recognition of the fact that no 
operator can get insurance or provide other financial security sufficient to 
cover all the damages which might accrue from a major nuclear incident, 
the convention limits the operator’s responsibility to an amount equivalent 
to $15,000,000 for each incident. Contracting states have some flexibility 
to adjust the amount of operators’ financial responsibility, as well as to 
specify whether the operator is to fulfill the obligation to provide financial 
security through insurance, liquid assets, state guarantees, or some com- 
bination of the three. Although the convention limits an operator’s 
financial responsibility, it extends, beyond the usual period of limitation 
for tortious injuries, the time during which actions may be brought. In 
recognition of the fact that radiation injuries may not become apparent 
for many years after exposure, the convention subjects operators to suit 
for a period of ten years from the date of an incident. Contracting states, 
however, are free to establish shorter periods of limitation, provided that 
such periods are not less than two years from the time when a victim 
knew or should have known of his injury, and provided that the effect 
of such a shorter period of limitation is not te prolong the operator’s 
liability beyond the basic ten-year period prescribed by the convention. 

Fourth, the convention adopts the principle of unity of jurisdiction 
with respect to any particular incident. Although a unified jurisdiction 
concept may be burdensome to claimants forced to seek restitution in 4 
foreign country, the utilization of a single legal system for resolving all 
claims arising out of a single incident was deemed essential to assure that 
the limitation of financial liability would not be exceeded and that all 
victims of the same incident would fare equitably. Thus, the convention 
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contains provisions for determining a single competent court for the as- 
sertion of all claims arising out of each incident. In addition, insofar 
as the convention does not establish rules, as, for example, with respect to 
what types of injuries are compensable and how distribution can be 
handled to protect potential claimants whose injuries have not yet become 
manifest, it prescribes which nation’s law is to be applied by the forum. 
Provision also is made for giving full faith and credit to judgments of the 
competent court in the courts of other contracting states. 

Obtaining the initial accord of sixteen nations to these major principles 
and to other more detailed provisions of the convention necessitated some 
departure from the traditions of the legal systems of the signatory states. 
Agreement also involved the adoption of compromise solutions, such as 
a single forum and a relatively low limit of financial responsibility, that 
may be less than ideal for all concerned. In final analysis, however, it 
may be more important that the ENEA’s Convention achieve the harmoni- 
zation of national approaches to the liability problem than that it in- 
corporate the optimum solution to all the issues involved. And, whether 
or not the convention receives widespread ratification and accession, it is 
clear that the European Nuclear Energy Agency has broken important 
ground on exceedingly difficult problems. 

H. Berman and Lee M. HypEMAN 


REPORT OF THE ADVISORY COMMITTEE ON “FOREIGN RELATIONS,” 1960 


The Crisis in Publication 


At its fourth annual meeting in Washington on November 4-5, 1960,* 
the Advisory Committee on the publication of the Foreign Relations of the 
United States concluded that the much admired and widely used series of 
documents is currently faced with a crisis of major proportions. Unless 
heroic measures are taken immediately by both the executive and the 
legislative branches of the Federal Government, the interests of the United 
States Government and the world of scholarship will suffer irreparably. 

This crisis stems from many factors, all of which are intertwined. The 
most important is the fantastic expansion of materials in the archives of 
the State Department during the war and postwar years, an expansion 
which reflects the enlarged réle of the United States in world affairs. 


*For reports of 1957 and 1959 meetings, see 52 A.J.I.L. 510 (1958), and 54 ibid. 
402 (1960). 

1Members of the Committee representing the American Historical Association are: 
Dexter Perkins, Chairman, Professor of History Emeritus, Cornell University; Fred H. 
Harrington, Vice President, University of Wisconsin; and Richard W. Leopold, Pro- 
fessor of History, Northwestern University. Clarence A. Berdahl, Visiting Professor 
of Government, Southern Illinois University, and Leland M. Goodrich, Professor of 
International Organization, Columbia University, represent the American Political 
Science Association. Philip W. Thayer, of the School of Advanced International 
Studies, The Johns Hopkins University, and Robert R. Wilson, Professor of Political 
Science, Duke University, represent the American Society of International Law. 
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It is not always understood, even by those who have some knowledge 
of foreign affairs, that to hope for the publication of ‘‘all the material’ 
is now entirely Utopian. It should be stated categorically that in the cir. 
cumstances which now exist and will exist in the future, the element of 
judgment in the selection of documents must inevitably enter in. The 
materials reported cannot be the total of the documents, but those parts 
which seem most relevant to an understanding of foreign policy. In the 
past there has sometimes been a disposition on the part of some scholars 
to criticize the Historical Office for suspected omissions. The Committee 
emphatically repeats what it has stated in former reports, that it has the 
utmost confidence in the integrity of the members of the Historical Office 
and in the judgment which they bring to their task. Moreover, they are 
performing a prodigious task with inadequate personnel. The Committee 
examined with interest the indices of materials available to the Office and 
the mass of materials in the so-called ‘‘lot’’ and ‘‘post’’ files, and is aware, 
more than ever before, of the formidable task presented to the Historical 
Office through the proliferation of materials. It would be useful if those 
responsible for appropriations to the Office could, by a similar examination, 
be made aware of the magnitude of the publication problem. The Com- 
mittee associates itself wholeheartedly with the request of the Office for 
additional personnel. 


The Need for Selectivity 


An increase of personnel, however, is not enough. The publication of 
the annual volumes requires more than additions to the staff. If these 
volumes are to be meaningful, and if they are to be published within a 
reasonable period, there must be a far higher degree of selectivity with 
regard to the documents than has been the case within the past. This 
selectivity should relate both to subjects and to materials. The Con- 
mittee is of the opinion that the question of subjects to be treated ought to 
be most carefully considered with a view to the interests of professional 
teachers and researchers, government officials, and the public at large. It 
may well be that this process of selection should be based upon a more 
deliberate consideration by the staff of the Office. It is. certainly true 
that the process of selection will involve choices not only as to subject 
but also as to material. Here, again, those documents must be selected 
which are the most highly relevant, and recourse must be had to summaries 
in the case of less significant materials. 

The wide use of this technique would represent a substantial change in 
the volumes. Nevertheless, the Committee believes that this is feasible, 
and indeed essential, if the volumes are not constantly to grow in size, 
and be more and more delayed in publication. 

Greater selectivity is all the more necessary since it seems not unlikely, 
as time goes on, that in certain respects materials will be drawn from more 
sources than is the case at present. For example, more attention will have 
to be paid to intelligence operations as revealed in the Department files and, 
indeed, as past experience indicates. In some cases it is important to 
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include documents outside the Department to give a well-rounded picture 
of a given historical problem. None of these things will be easy, but all 
of them seem to the members of the Committee to be essential. 


Problems of Clearance 


The complex problems alluded to will raise other important questions 
and will inevitably suggest increased discussion between the State Depart- 
ment and other agencies of the Government. The question will arise, as 
it has arisen, as to documents originating in other departments but which 
are in the possession of the State Department. The Committee suggests 
that an Executive Order be issued by the President of the United States 
authorizing the Secretary of State to enlist the support of these agencies 
to this end and to make the final decision on questions so arising. If such 
a step proves to be unfeasible or inexpedient, it may be desirable to bring 
this whole problem to the attention of the Secretary, suggesting that at an 
appropriate time he discuss the question with the other departments or 
agencies concerned. Other possible action might be a statement by the 
President on the importance of the ‘‘Foreign Relations’’ series in en- 
lightening the public on the development of our foreign policy, and 
expressing the view that the satisfactory accomplishment of this publica- 
tion requires the co-operation of certain other departments and agencies 
with the Department of State. 

The problem of clearance becomes more and more difficult as time goes 
on. These problems could perhaps be more expeditiously settled if they 
were referred as soon as possible to the higher officers of the Department. 
The Secretary of State might outline a plan that would make this possible, 
and issue a regulation accordingly. 

Sometimes there is a disposition in the Department to object to the 
publication of documents even when they have appeared in print and 
their contents are already known. While it may be true that publication 
of given materials by the U. S. Government is not the same thing as a 
publication of such materials by private individuals, the fact that a given 
statement is already widely known should most certainly operate in favor 
of official publication. The Committee believes that the Historical Office 
has pursued the correct technique in this regard by citing references 
to published material as an argument for permitting clearance. It be- 
lieves that this technique may be profitably continued. 

In this connection a word should be said about the China volumes, 
none of which has been published since 1956, when the documents dealing 
with the year 1942 appeared. Although the case for the withholding of 
future volumes has been several times stated by officers of the Far Eastern 
Bureau, the Committee continues to believe, in view of the wide public 
knowledge of the events with which these volumes deal, and the fact that 
many years have elapsed since these events occurred, that the China series 
should be published as soon as the respective volumes become ready. The 
China volumes naturally contain materials critical of the China regime. 
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They also contain materials that are laudatory, and of course some that 
strongly condemn the Communist aims and tactics. Taking into account 
the favorable and unfavorable aspects of the contents, and the damaging 
consequences of prolonged concealment of the facts, the Committee has 
reached the conclusion that it would be better to release the record so that 
a healthy and informed public opinion could develop as a basis for our 
relations with Nationalist China. It might well be that the Nationalist 
Government itself would profit by such a record. 

Whatever the decision on the matter, the situation which has arisen 
with regard to the China volumes suggests the impolicy of deviating from 
chronological order in publication of the Foreign Relations volumes. The 
Committe believes that future materials should be published in the annual 
volumes as routine matter, thus reducing to a minimum the chance of 
distortion or misrepresentation in the interest of some political group. 


Timing of Volumes 


The Committee is naturally concerned with the slowness with which the 
volumes of the series have recently appeared. Two suggestions may be 
made in this regard: First, the Committee suggests that the Historical 
Office prepare for the next meeting a tentative plan for the priorities to 
be established in connection with the volumes 1945 to 1950. Second, 
it seems reasonable to suggest that the Secretary declare it to be general 
policy that the series should never fall more than twenty years behind 
currency and that funds and personnel should be provided to make this 
possible. 


Other Questions 


A number of other suggestions for the Historical Office occurred to the 
Committee. 

A large number of documents which will appear in the future will deal 
with the activities of the United Nations and international conferences. 
Excellent work has been done by the Historical Office in dealing with the 
Cairo, Teheran and Potsdam conferences. Other special’ volumes may 
prove to be necessary with time, as, for example, a volume dealing with 
the drafting of the Charter of the United Nations. 

The Committee has considered various suggestions of detail submitted 
by the Director of the Historical Office. The Committee regards with 
favor the idea that a Table of Organization of the Department from 
year to year be included in the first volume of each year’s series to 
outline the set-up of the various echelons from the office of the Secretary 
through the Bureaus, offices and divisions. it also favors the more fre- 
quent inclusion of maps and illustrations. 

Finally, the Committee believes it desirable to celebrate the 100th 
Anniversary of the Foreign Relations series by appropriate sessions of the 
American Historical Association, the American Political Science Associa- 
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tion, and the American Society of International Law at the annual meet- 
ings of these societies. 
DEXTER PERKINS 
Chairman, Advisory Committee 
on ‘‘ Foreign Relations of the United States’’ 


THE PHILIPPINE SOCIETY OF INTERNATIONAL LAW 


It is with great pleasure that this JouRNAL announces the organization 
on May 24, 1961, of the Philippine Society of International Law. A pro- 
spectus received from Dr. Florentino Feliciano of Manila states that the 
Society was formed by a group of university professors, law practitioners, 
and government officials, to fill a long-felt need of an association for 
promotion of the study of international law in the Philippines. It has 
taken for its statement of purpose the objectives of the American Society 
as set out in its Constitution and as appear on the editors’ page of this 
JourNaL. The Philippine Society, in the words of the announcement, 


is envisaged as providing an institutionalized forum where aspects and 
problems of International Law, especially those directly affecting the 
Philippines, may be considered, and balanced national viewpoints for- 
mulated. Such matters as the strengthening of regional organizations 
for both security and economic development and trade, the control 
of the utilization of the oceans, the regulation and protection of 
foreign-owned property and investments, the promotion of interna- 
tional trade arbitration, come readily to mind. The systematic en- 
couragement of inquiry at once scholarly and pragmatic, into areas 
such as these would be a prime function of the Society. 


Expressing the view that ‘‘International Law can and should play a 
much larger and substantial role in the effective relations of peoples than 
that actually conceded to it today,’’ but that the functions and potentiali- 
ties of law in securing a free, peaceful, and abundant world are not 
widely understood in the Philippines or in Southeast Asia generally, the 
announcement states that a national society should be able to promote 
the increase of understanding in the field of international law. It will 
co-operate with comparable organizations in other countries, with par- 
ticular attention to co-operation with international law societies in Asia. 
One of the important concerns of the Society will be the exploration of 
perspectives and problems distinctive to Asian nations. 

The Society will hold annual meetings, where papers on contemporary 
problems of international law will be presented, and will publish an annual 
Philippine Journal of International Law. 

Membership in the Society is open to all individuals who are interested 
in the promotion of its objectives, and is divided into the following cate- 
gories: sustaining members, life members, members emeriti, and honorary 
members. 

The governing body of the Society is the Executive Council, composed 
of fifteen members, who elect the officers of the Society. The officers for 
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1961-1962 are: Associate Justice Roberto Concepcion, of the Philippine 
Supreme Court, President; Dean Vicente Abad Santos, of the College 
of Law, University of the Philippines, Vice President; Jorge R. Coquia, So- 
licitor, Office of the Solicitor General of the Philippines, Executive Secre- 
tary; Gonzalo W. Gonzalez, Chairman, Social Security Commission of 
the Philippines, Treasurer. The Executive Council is composed of Associ- 
ate Supreme Court Justices Roberto Concepcion, Jesus G. Barrera, and 
J. B. L. Reyes; Emilio Abello, Executive Vice President, Philippine- 
American Life Insurance Co.; Dean Jovito R. Salonga, Institute of Law, 
Far Eastern University; Dean Vicente Abad Santos; Arturo Alafriz, 
President, Federated Bar Association of the Philippines; Florentino P. 
Feliciano, and Juan Luces Luna, SyCip, Salazar and Associates; Gonzalo 
W. Gonzalez; Edilberto Barot, Solicitor General of the Philippines; En- 
rique M. Fernando, Member, Code Commission; Felino Neri, Chairman, 
Board of Directors, American International Underwriters for the Philip- 
pines; Ceferino Padua, Solicitor, Office of the Solicitor General, and Dean 
Ruperto Martin, College of Law, University of the East. 

The Asia Foundation has extended valuable support and encouragement 
to the Society, which, as a non-profit organization, will rely for support 
on membership dues, donations and bequests from individuals, companies 
and foundations. Pending the acquisition of its own headquarters, the 
Society, through the good offices of Dean Abad Santos, has the use of 
office space and library facilities at the College of Law, University of the 


Philippines, Diliman, Quezon City. E HF 
LEANOR H. FincH 


HAGUE ACADEMY OF INTERNATIONAL LAW—1962 SESSIONS 


The JourRNAL has received the following announcement concerning the 
sessions of the Hague Academy of International Law and its Research 
Center in 1962: 


LECTURES, JULY-AUGUST, 1962 


Two sessions of lectures at the Hague Academy of International Law 
will take place in 1962. The first session, from July 9 to 27, will consist 
of the following courses: Status and Functions of Consuls, by Professor J. 
Zourek (Czechoslovakia) ; general course on Private International Law, by 
Professor G. S. Maridakis (Greece) ; Relations between Private and Public 
International Law, by Professor E. Hambro (Norway) ; Consequences of 
Diversity of Nationality or Domicile of Spouses upon Effects and 
Dissolution of Marriages, by Mr. H. Valladaéo (Brazil); Problems con- 
cerning Application of Foreign Law, by Professor M. Yasseen (Iraq); 
Problems of International Law Raised by the Peaceful Use of Nuclear En- 
ergy, by Professor G. Arangio-Ruiz (Italy); Economic Development 
Agreements, by Mr. J. N. Hyde (U.S.A.) ; International Law Problems of 
Merchant Shipping, by Mr. N. Singh (India). 

The second session, from July 30 to August 17, will consist of the 
following courses; General course on Public International Law, by Pro- 
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fessor H. Waldock (Great Britain); The Development of International 
Law as a Science, by Professor L. Ehrlich (Poland) ; International Regime 
of Polar Zones, by Mr. M. W. Mouton (Netherlands) ; Problems concern- 
ing Territory in the International Court of Justice Practice, by Mrs. S. 
Bastid (Franee); The Individual and International Tribunals, by 
Professor F. von der Heydte (Germany); Tax Regime of International 
Organizations, by Professor M. Chrétien (France); Anti-Trust Law: 
Comparative and International Aspects, by Professor G. Van Hecke 
(Belgium ). 

Application forms, as well as information about scholarships, may be 
obtained from the Secretary General, Hague Academy of International 
Law, Peace Palace, The Hague. 


RESEARCH CENTER, AUGUST-SEPTEMBER, 1962 


The sixth annual session of the Research Center of the Hague Academy 
of International Law will be held at The Hague between August 21 and 
September 29, 1962. The subject for research will be ‘‘State Succession.’’ 
The Directors of Research will be Professor G. Berlia, of the Faculty of 
Law of Paris (French-speaking section), and Professor I. Seidl-Hohenvel- 
dern, of the Faculty of Law of the University of Saarbrucken (English- 
speaking section). 

The purpose of the Center is to enable persons who have already reached 
an advanced stage of study, or who are engaged in research or teaching, 
in the field of international law, to spend six weeks in research and seminar 
discussion at the Academy. The extensive facilities of the Peace Palace 
Library are at the disposal of participants. 

The expenses of attendance are entirely borne by the Academy out of a 
special grant made by the Rockefeller Foundation. Participants will be 
provided with the round-trip fare from their place of residence to The 
Hague and with a living allowance of 20 guilders per day during their stay. 

There are no age limits for participants, but the general level ranges 
between 25 and 40 years of age. 

Requests for application forms should be made to the Secretary 
General, Hague Academy of International Law, Peace Palace, The Hague, 
and completed forms should reach the Academy not later than March 1, 
1962. 

EK. H. F. 


ANNUAL MEETINGSOF THE SOCIETY 


The Fifty-Sixth Annual Meeting of the American Society of Inter- 
national Law will take place at the Statler Hilton Hotel in Washington, 
D. C., from April 26 to 28, 1962. The meeting will begin on Thursday 
afternoon, April 26, at 2:15 p. m., continue Thursday evening, at 8:00 
p. m., Friday, April 27, at 9:00 am., 2:15 p. m., and 8:00 p. m., and 
Saturday, April 28, at 9:00 a. .m. There will be a reception for the 
members on Friday afternoon at 5:30 p. m., and the sessions will close with 
the annual banquet on Saturday evening at 7:00 p. m., which will be 
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preceded by a reception at 6:00 p. m. It is contemplated that, as in 
previous years, a plan of simultaneous panel sessions will be followed. An 
interesting program is being planned, including consideration of the 
possibility of holding a Teachers’ Conference in conjunction with the 
meeting. 

The Statler Hilton has set aside a block of rooms for out-of-town mem- 
bers attending the meeting, held for arrival on Thursday, April 26, and 
departure on April 28, 1962. Reservations from this block should be re- 
ceived by the Front Office Manager, Mr. Sanford Towart, at least two 
weeks in advance of arrival. Members planning to attend the meeting 
next April are urged to make their hotel reservations well in advance. 

Eveanor H. Finca 


FORD FOUNDATION LAW FACULTY FELLOWSHIPS 


The Ford Foundation is offering a small number of law faculty fellow- 
ships for the academic year 1962-1963 for research or other study on 
either law and public affairs or international legal studies. The purpose 
of the fellowships is to assist law teachers, particularly younger teachers, 
in the United States to expand their knowledge of law as it relates to 
public affairs or to international affairs and thereby to improve the educa- 
tion of law students for public or international responsibilities. The fel- 
lowships are available to teachers in member schools of the Association 
of American Law Schools who have taught at least two academic years. 
Preference will be given to candidates who are not in a position to benefit 
from other grants made by the Foundation for legal training and research. 
Individual projects may be undertaken either at the applicant’s home 
institution or at another place of his choice. 

In the field of law and public affairs, consideration will be given to 
projects proposing full-time study, as well as to those which combine 
not more than half the normal teaching load with proposed research or 
other study, which may be undertaken at an institution of higher learning 
or with a governmental or quasi-public agency in the United States. 

International legal studies projects must involve full-time research or 
study and may be undertaken either in the United States, in a foreign 
country, or with the staff of an international organization. Examples of 
fields of study are such subjects as United States law as it relates to inter- 
national transactions, relations, or organizations; foreign legal systems; 
international conflict of laws; comparative studies involving two or more 
systems of law in relation to a given field or problem; public international 
law; international organizations, including regional organizations. 

Fellowships will ordinarily be granted for a period of not less than 
four months and not more than one calendar year. Where fellowships 
in international legal studies involve overseas activities, they will be 
granted ordinarily for not less than an academic year. Individual stipends 
will take into account the applicant’s present position and salary, and 
expenses, including transportation for himself and family, necessary for 
the completion of the project. Publication costs will not be provided. 
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Applications must be supported by a statement from the dean of the 
applicant’s law school and by statements from two other persons indicating 
how the proposed activity would further the stated purpose of the fellow- 
ship program. The dean will also be requested to state what financial 
support, if any, the applicant would receive from the school during the 
period of the fellowship. 

Applications must be submitted by December 1, 1961. Awards will be 
announced on or before February 15, 1962. Application forms may be 
obtained by writing to the Ford Foundation, Law Faculty Fellowships, 
477 Madison Avenue, New York 22, N. Y. 

H. F. 


INTER-UNIVERSITY TRAVEL GRANTS 


The Inter-University Committee on Travel Grants, representing Amer- 
ican colleges and universities, wishes to announce that it is soliciting 
inquiries and applications from graduate students and scholars who wish 
to spend all or part of the academic year 1962-1963 engaged in study 
and research in the Soviet Union as participants in the academic exchange 
between the United States and the U.S.S.R. 

American citizens under forty years of age are eligible if they are 
graduate students, post-doctoral researchers or faculty members at the time 
of application. Teachers of the Russian language in secondary schools 
are also eligible. Persons from all fields of study are encouraged to 
apply, provided that they can show reasonable professional and scholarly 
benefit to be derived from study in the Soviet Union. 

A knowledge of Russian adequate to the needs of study and research 
is required. Other criteria for selection include intellectual ability, ma- 
turity, emotional stability, proven scholarly competence or indication of 
future professional promise, and substantial knowledge of both American 
and Russian history and culture. 

Periods of study and research between one semester and fifteen months 
can be arranged. Persons wishing to spend a minimum of one academic 
year in the Soviet Union may be accompanied by their wives. Limitations 
imposed by the Soviet side prevent exchange participants’ taking their 
families with them. 

Funds are available to cover all or part of the exchange participant’s 
expenses, including maintenance of family, depending on the participant’s 
own financial needs and resources. 

For further information and applications write to: Stephen Viederman, 
Deputy Chairman, Inter-University Committee on Travel Grants, 719 
Ballantine Hall, Indiana University, Bloomington, Indiana. 

Applications must be received no later than December 15, 1961, to be 
considered for the 1962-1963 exchange. 

EK. H. F. 


JUDICIAL DECISIONS 


By Covey T. OLIVER 


Of the Board of Editors 


Compulsory jurisdiction—Declaration of 1950, deposited with Secre- 
tary General of United Nations in accordance with Statute of Inter- 
national Court of Justice, “‘renewing’’ declarations of 1929 and 1940 
recognizing as compulsory jurisdiction of Permanent Court—Article 
36, paragraph 5, of Statute—decision in Israel v. Bulgaria case— 
distinction between present case and that of Israel v. Bulgaria—re- 
newal of an existing, and revival of a lapsed, declaration—error and 
consent—forms and formalities as to declarations of acceptance— 
rules of interpretation of legal instruments—communications made 
under Article 36, paragraph 4, of Statute—effect of Thailand’s 1950 
Declaration of Acceptance.* 


Case CONCERNING THE TEMPLE OF PREAH VIHEAR (CAMBopIA v. THAI- 
LAND), Preliminary Objections. I.C.J. Reports, 1961, p. 17. 


International Court of Justice.2 Judgment of May 26, 1961. 


On the merits the case involves a dispute as to territorial sovereignty 
over the region of the Temple of Preah Vihear and its precincts. In 
invoking the jurisdiction of the Court Cambodia relied on: (1) her 
Declaration of September 9, 1957, accepting compulsory jurisdiction under 
Article 36 of the Statute of the Court, and Thailand’s Declaration of 
May 20, 1950; (2) on the provisions of the General Act for the Pacific 
Settlement of International Disputes dated September 26, 1928; (3) on 
the provisions of international agreements concluded in 1937 and 1946 
between France, on behalf of the then territory of French Indo-China 
(of which Cambodia was a part), and Siam (as Thailand was then 
called) providing for the referral of disputes to judicial settlement. 
Thailand’s Preliminary Objection challenged all three grounds of juris- 
diction. The present decision is a ruling only on the first ground, as 
the Court, having decided in favor of jurisdiction on that ground, did 
not have to examine the Thai challenge to the other alleged bases of 
jurisdiction. 

On September 20, 1929, Thailand accepted the compulsory jurisdiction 
of the then Permanent Court of International Justice for ten years 


* Heading by the Court. 

1 Digested by Covey Oliver, of the Board of Editors. 

2 Composed for this case of President Winiarski; Vice President Alfaro; Judges 
Badawi, Moreno Quintana, Wellington Koo, Spiropoulos, Sir Percy Spender, Sir Gerald 
Fitzmaurice, Koretsky, Tanaka, Bustamante y Rivero, Morelli. 
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‘« . , in all disputes as to which no other means of pacific settlement is 
agreed upon between the Parties.’’ This Declaration was renewed in 
1940 for a further period, due to expire on May 6, 1950. This renewal 
was followed by Thailand’s Declaration of May 20, 1950, which is the 
one the Court is called upon to consider in the present case. 

Of the Declaration of May 20, 1950, and Thailand’s present contention 
with respect to it, the Court said: 


On the face of it, this Declaration appears to be a straightforward 
renewal, for another period of years, of a previous acceptance of the 
Court’s compulsory jurisdiction, in a manner commonly adopted by 
States when they wish simply to prolong an existing obligation or 
renew a previous obligation without having to set out again in detail 
the precise terms of it—as to which, accordingly, they content them- 
selves with a reference to previous instruments containing those 
terms. The latter then become incorporated in the new instrument 
as an integral part of it. 

This is the construction which undoubtedly would normally be 
placed on such an instrument as Thailand’s Declaration of May 1950. 
Thailand points out, however, that since she made her Declaration of 
1950, there has intervened the decision of the Court as of 26 May 
1959, in the case of the Aerial Incident of July 27th, 1955 (Israel v. 
Bulgaria). Thailand contends that this decision revealed that the 
assumptions on which the language of her 1950 Declaration was based 
were incorrect and that her Declaration, in the light of that decision, 
was meaningless. Thailand in no way denies that by this Declaration 
she fully intended to accept, and equally fully believed she was ac- 
cepting, the compulsory jurisdiction of the present Court. But, 
according to her present argument, that intention, however definitely 
it may have existed, and did exist, in the mind of Thailand, was 
never carried out as a matter of objective fact, because Thailand, 
though all unwittingly, drafted her Declaration of May 1950 in terms 
which subsequent events—in particular the Court’s decision in the 
Israel v. Bulgaria case—revealed as having been ineffectual to achieve 
Thailand’s purpose. 

* * * 

In order to appreciate the precise implications of Thailand’s first 
preliminary objection, it is necessary at this point to refer to Article 
36, paragraph 5, of the Statute of the Court, which reads as follows: 


‘**Declarations made under Article 36 of the Statute of the Perma- 
nent Court of International Justice and which are still in force shall 
be deemed, as between the parties to the present Statute, to be accept- 
ances of the compulsory jurisdiction of the International Court of 
Justice for the period which they still have to run and in accordance 
with their terms.’’ 


The intention of this paragraph was to provide a means whereby, 
within certain limits, existing declarations in acceptance of the 
compulsory jurisdiction of the Permanent Court of International 
Justice would become ipso jure transformed into acceptances of the 
compulsory jurisdiction of the present Court as respects States parties 
to the Statute of the Court, without such States having to make any 
new declarations specifically in relation to the present Court. In the 
Israel v. Bulgaria case, however, the Court, interpreting paragraph 5 
of Article 36, came to the conclusion that it did not apply indiscrimi- 
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nately to all States which, having accepted the compulsory jurisdiction 
of the former Permanent Court, might at any subsequent date become 
parties to the Statute of the Court, but only to such of those States 
as were original parties. The Court furthermore came to the conclu- 
sion that on 19 April 1946, date when the Permanent Court ceased 
to exist, all declarations in acceptance of the compulsory jurisdiction 
of the Permanent Court which had not already, by then, been ‘‘trans- 
formed’’ by the operation of Article 36, paragraph 5, into acceptances 
of the compulsory jurisdiction of the present Court, lapsed and 
ceased to be in force, since they would, as from then, have related 
to a tribunal—the former Permanent Court—which no longer existed. 
Consequently, so the Court found, all declarations not having been 
thus transformed by 19 April 1946 ceased as from that date to be 
susceptible of the process of transformation ipso jure provided for 
by Article 36, paragraph 5. 


Immediately before proceeding to its ruling the Court summed up the 


Thai contention as follows: 


An essential part of the reasoning by which Thailand has supported 
her contention is that the intentions she may have had in making her 
Declaration of May 1950 became wholly irrelevant—or rather became 
insufficient in themselves. However much those intentions are known 
—and indeed admitted by Thailand herself—to have existed, they 
were not, Thailand contends, carried out as a matter of objective fact. 
According to Thailand, her position would be similar to that of a 
man who desires to make certain testamentary dispositions, and fully 
intends them; nevertheless, he will not achieve his object, as a matter 
of law, if he fails to observe the forms and requirements prescribed 
by the applicable law for the making of testamentary dispositions. 


The Court did not agree that its decision in Israel v. Bulgaria invali- 


dated the Thai Declaration of May 20, 1950, explaining: 


The Court’s decision in the Israel v. Bulgaria case was of course 
concerned with the particular question of Bulgaria’s position in re- 
lation to the Court and was in any event, by reason of Article 59 of 
the Statute, only binding, qua decision, as between the parties to that 
ease. It cannot therefore, as such, have had the effect of invalidating 
Thailand’s 1950 Declaration. Considered however as a statement of 
what the Court regarded as the correct legal position, it appears that 
the sole question, relevant in the present context, with which the 
Court was concerned in the Israel v. Bulgaria case was the effect— 
or more accurately the scope—of Article 36, paragraph 5. Now that 
provision, as has been explained above, itself related solely to the 
eases in which declarations accepting the compulsory jurisdiction of 
the former Permanent Court would be deemed to be transformed into 
acceptances of the compulsory jurisdiction of the present Court, 
without any new or specific act on the part of the declarant State 
other than the act of having become a party to the Statute. It was 
consequently this process of transformation ipso jure, and the limits 
to which it was subject, that the Court was concerned with in the 
Israel v. Bulgaria case. The Court was not concerned with the ques- 
tion whether it might be possible to effect a similar transformation 
by other means falling outside Article 36, paragraph 5. Thus, when 
the Court found that in the case of States becoming parties to the 
Statute after the demise of the Permanent Court, no transformation 
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under that particular provision could take place, it did not mean 
thereby to imply that no transformation could take place at all. 

As regards Bulgaria, her Declaration of 1921 had, according to the 
Court’s view, lapsed in 1946, and had not been transformed; and 
Bulgaria had neither made any independent request that her 1921 
Declaration should be considered as relating to the present Court, 
nor taken any other step which could be regarded as constituting an 
acceptance of the Court’s compulsory jurisdiction. In these cireum- 
stances, the Court could only conclude that Bulgaria was not obliged 
to submit to the jurisdiction of the Court. 

From the above, it would follow that if Thailand’s 1940 Declaration 
was not thus transformed ipso jure in the light of the Court’s decision, 
by the operation of Article 36, paragraph 5, there would still remain 
the question whether that Declaration was so transformed in some 
other manner or whether, irrespective of any transformation of her 
1940 Declaration as such, Thailand could be held to have independently 
accepted the compulsory jurisdiction of the Court. It is clear that 
the fact that Thailand, by a new and voluntary act, made her Declara- 
tion of May 1950, placed her in a different position from Bulgaria 
which had never taken any new step at all subsequent to her admis- 
sion to the United Nations. . . . This [the Thai] Declaration of May 
1950 was a new and independent instrument and has to be dealt with 
as such. It was not, and could not have been, made under para- 
graph 5 of Article 36 of the Statute. In the first place, this paragraph 
contained no provision for the making of specific declarations by 
States: where it operated, it operated ipso jure without any such 
specific declaration—that indeed was its whole point. In the second 
place, paragraph 5 was so worded as only to preserve the declarations 
concerned for the duration of the unexpired portion of the terms for 
which they still had to run; and Thailand’s previous Declaration of 
1940, whether or not kept alive by Article 36, paragraph 5, was in any 
case due to expire on 6 May 1950, by its own terms. The operation of 
Article 36, paragraph 5, was therefore, on any view, wholly exhausted 
by that date so far as Thailand was concerned. It follows that 
Thailand’s Declaration of 20 May 1950 was not a declaration which 
Thailand either did make, or ever could have made, under Article 
36, paragraph 5, even if she had wanted to; and from this it follows 
that the 1950 Declaration must have been one which Thailand was 
making under paragraphs 2-4 of that Article, and in at least pur- 
ported or attempted acceptance of the compulsory jurisdiction of the 
= Court, which is the only tribunal contemplated by those para- 
graphs. 


The Court then disposed of certain analogies to private law, involving 
asserted distinctions between the prolongation of instruments in force and 
the revival of lapsed instruments. The Court expressed the opinion that 
“much of this discussion had little relevance .. .’’, and added: 


As regards the question of forms and formalities, as distinct from 
intentions, the Court considers that, to cite examples drawn from the 
field of private law, there are cases where, for the protection of the 
interested parties, or for reasons of public policy, or on other grounds, 
the law prescribes as mandatory certain formalities which, hence, 
become essential for the validity of certain transactions, such as for 
instance testamentary dispositions; and another example, amongst 
many possible ones, would be that of a marriage ceremony. But the 
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position in the cases just mentioned (wills, marriage, ete.) arises be- 
cause of the existence in those cases of mandatory requirements of 
law as to forms and formalities. Where, on the other hand, as is 
generally the case in international law, which places the principal 
emphasis on the intentions of the parties, the law prescribes no par- 
ticular form, parties are free to choose what form they please pro- 
vided their intention clearly results from it. 

It is this last position which obtains in the case of acceptances of 
the compulsory jurisdiction of the Court. The only formality required 
is the deposit of the acceptance with the Secretary-General of the 
United Nations under paragraph 4 of Article 36 of the Statute. This 
formality was accomplished by Thailand... . 


The foregoing analysis brought the Court to the ‘‘sole relevant question 

. whether the language employed . . . does reveal a clear intention in 
the terms of paragraph 2 of Article 36 of the Statute’’ to accept com- 
pulsory jurisdiction. This conclusion brought the Court to judicial in- 
terpretation of the 1950 Thai Declaration. As to the process of interpreta- 
tion of declarations of acceptance of compulsory jurisdiction, the Court 
expressed itself as follows: 


The Court must apply its normal canons of interpretation, the first 
of which, according to the established jurisprudence of the Court, is 
that words are to be interpreted according to their natural and 
ordinary meaning in the context in which they occur. If the 1950 
Declaration is considered in this way, it can have no other sense or 
meaning than as an acceptance of the compulsory jurisdiction of the 
present Court, for there was no other Court to which it can have 
related. Thailand’s 1950 Declaration, by the mere fact of being 
embodied in a communication addressed to the Secretary-General of 
the United Nations, affords clear evidence of acceptance relative to 
the present Court, since this was the only Court in relation to which 
a communication so addressed could have had any significance. 

Moreover, the Court has held in the Anglo-Iranian Oil Co. case 
(I.C.J. Reports 1952, p. 104) that the principle of the ordinary mean- 
ing does not entail that words and phrases are always to be inter- 
preted in a purely literal way; and the Permanent Court, in the case 
of the Polish Postal Service in Danzig (P.C.I.J., Series B, No. 11, p. 
39), held that this principle did not apply where it would lead to 
‘‘something unreasonable or absurd’’. The case of a contradiction 
would clearly come under that head. Now, if, on a literal reading, 
part of Thailand’s 1950 Declaration had, ex post and because of the 
decision of the Court in the Israel v. Bulgaria case, to be considered as 
a purported acceptance of the jurisdiction of a defunct Court, this 
would be in clear contradiction to the reference in another part of 
the Declaration to Article 36, paragraph 4, of the Statute (and via 
that paragraph to paragraphs 2 and 3), which clearly evidenced 
acceptance of the jurisdiction of the present Court, and in contra- 
diction also with the fact that a communication under paragraph 4 
could only relate to the present court... . ; 

T’o sum up, when a country has evinced as clearly as Thailand did 
in 1950, and indeed by its consistent attitude over many years, an 
intention to submit itself to the compulsory jurisdiction of what consti- 
tuted at the time the principal international tribunal, the Court 
could not accept the plea that this intention had been defeated and 
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\- nullified by some defect not involving any flaw in the consent given, 


f unless it could be shown that this defect was so fundamental that it 
S vitiated the instrument by failing to conform to some mandatory legal 
1 requirement. The Court does not consider that this was the case 


. and it is the duty of the Court not to allow the clear purpose of a party 
bs to be defeated by reason of possible defects which, in the general 
context, in no way affected the substance of the matter, and did not 
f cause the instrument to run counter to any mandatory requirement 
l of law. 

The Court was unanimous; separate opinions based upon variant routes 
to the Court’s conclusion were filed by Spender and Morelli, JJ. Vice- 
President Alfaro, Judge Koo, Judges Fitzmaurice and Tanaka jointly, 
, and Judge Spender, in his separate opinion, all made it clear that their 
concurrence in the distinction made by the Court between Israel v. 
Bulgaria and the instant case did not imply agreement with the ruling 
in the former case. 


Internal effect of international agreement—inheritance of property in 
Oregon by Yugoslav non-resident alien—effect on Oregon reciprocity 
statute of U. S.-Serbian Treaty and of U. 8S. (Federal) policy as to 
whether Yugoslav foreign exchange control law is a restriction on 
reciprocal inheritance. 


Kouovrat v. OREGON. 366 U.S. 187. 


Supreme Court of the United States, May 1, 1961. Opinion by Mr. 
Justice Black. 


In escheat proceedings brought in Oregon courts the State of Oregon 
was successful in establishing that the decedent intestates left no ‘‘eligible’’ 
heirs under an Oregon statute limiting inheritances by aliens not resident 
within the United States to instances in which: (1) reciprocity in the 
country of such alien’s domicile or nationality, as the case might be, 
is provided for citizens of the United States, and American citizens have 
the right to receive in the United States ‘‘money originating’’ from the 
estates of persons dying in the foreign country; (2) [assuming compliance 
with (1)] there is proof that the foreign successors will actually receive 
the benefit, use or control of the property involved, without confiscation 
by the foreign government having jurisdiction over them. 

As against the contention of the Yugoslav petitioners in the instant 
proceeding, the Supreme Court of Oregon held that the showing required 
by the Oregon statute had not been met by the claimants to succession, 
because they had failed to show that, under the foreign exchange control 
laws of Yugoslav, American citizens had an ‘‘unqualified right’’ to receive 
full value in the United States of inheritances in Yugoslavia. The Oregon 
Supreme Court recognized that U. S.-Yugoslav treaty provisions contrary 
to the Oregon statute would control in the event of a conflict, but found 
no conflict to exist. Finally, the State high court rejected the contention 
that, as Yugoslavia’s foreign exchange control laws complied with the re- 
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quirements of the International Monetary Fund Agreement (Bretton 
Woods Agreement), 60 Stat. 1401, T. I. A. S. 1501 (1944), these regulatory 
laws should not be held to deprive the claimants of their inheritances. 

The Supreme Court of the United States reversed and remanded the 
ease, holding that: (1) under the Treaty between the United States and 
the Kingdom of Serbia (still in effect between the United States and 
Yugoslavia), 22 Stat. 962 (1881), the petitioners did have a right to inherit 
personal property in Oregon on the same basis as American next of 
kin; and (2) with respect to the effect of the Yugoslav foreign exchange 
control laws and regulations, ‘‘Oregon state policy must give way to 
supervening United States-Yugoslavian arrangements.’’ 

As to the first major point, the Oregon Supreme Court interpreted the 
1881 treaty as giving Serbian nationals rights of inheritance as to property 
located in the United States only if they are ‘‘in the United States.’’ 
Noting that the language of the treaty could just as plausibly be inter- 
preted so as not to require residence for inheritance, the Supreme Court 
of the United States mentioned the following factors in its reversal: 
(a) the principle that international agreements should not be interpreted 
so as to restrict unduly the rights such agreements are adopted to protect; 
(b) the Court’s rule that interpretations by the Executive in the conduct 
of foreign affairs are entitled to ‘‘great weight’’ in judicial interpretation ; 
(ce) misconception by the Oregon Court of the holding in Clark v. Allen, 
331 U. 8. 503 (1947).* 

With respect to the second major heading of its reversal, the Supreme 
Court said: 


The state court held that the Yugoslavian foreign exchange laws in 
effect in 1953 left so much discretion in Yugoslavian authorities that 
it was possible for them to issue exchange regulations which might 
impair payment of legacies or inheritances abroad and for this reason 
Americans did not have the kind of ‘‘unqualified and enforceable 
right’’ to receive Yugoslavian inheritance funds in the United States 
which would justify permitting Yugoslavians such as petitioners to 
receive inheritances of Oregon property under Oregon law. Petition- 
ers and the United States urge that no such doubt or uncertainty 
is created by the Yugoslavian law, but contend that even so this 
Oregon state policy must give way to supervening United States- 
Yugoslavian arrangements. We agree with petitioners’ latter con- 
tention. ... 


NoTEs 


Extradition—Federal deposition—subpoena procedure—not available 
beyond need for making out prima facie case for extradition 


Venezuela requested extradition of a former government official to stand 
trial for embezzlement. Ancillary to this proceeding Venezuela sought to 
use the deposition-subpoena procedures provided by Rules 26 and 45, and 
related rules, to secure evidence as to the amount the accused had on 
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deposit in New York banks. The banks moved to quash the subpoenas; 
the trial court denied the motion; this ruling is here reversed. Noting 
that the issue whether the Civil Rules might be applicable in extradition 
eases had not previously been adjudicated, the court decided that under 
existing treaties, in view of the uncommon advantages given to demanding 
countries under such treaties and bearing in mind the need for caution 
regarding judicial development of procedural innovations suggested by 
Miner v. Atlass, 363 U. S. 641 (1960), the demanding country’s request 
for judicial assistance should be limited to ‘‘the extraordinary case.’’ 
Such a case is not presented when, under the evidence already available 
to it, the demanding country is clearly able to make out a prima facie case 
for extradition. First National City Bank of New York v. Aristeguieta, 
287 F. 2d 219 (U.S. Ct. A., 2d Cir., Dee. 30, 1960). For earlier aspects 
of this proceeding, see 55 A.J.I.L. 171 (1961). 


Treaty provisions regarding access to courts—relationship to prior 
provisions of the Trading with the Enemy Act—Netherlands corpo- 
rations have no standing to sue to recover vested assets 


Actions were brought by several Netherlands corporations for the return 
of assets vested during World War II under § 5 of the Trading with the 
Enemy Act of 1917, as amended. Under §9(a) of the Act the plaintiffs 
had no standing to sue without the specific waiver of immunity by the 
United States, which had not been given. Plaintiffs claimed, however, 
that the provision of the later Treaty of Friendship, Commerce and Naviga- 
tion between the United States and The Netherlands, 8 U.S.T. 2043, T.I.A.S. 
3942, 285 U.N.T.S. 231 (Dec. 5, 1957), that Netherlands nationals should 
have full access to courts in the United States, contradicted the earlier 
statute and should govern. The court disagreed that any such contra- 
diction existed: ‘‘. . . [the treaty] does not waive sovereign immunity, 
mention the Trading with the Enemy Act, or create causes of action which 
Congress has refused to create.’’ Bank Voor Handel en Scheepvaart, N. V. 
v. Kennedy, 288 F. 2d 375 (U.S. Ct. A., D. C., Feb. 23, 1961). 


Bases of jurisdiction to prescribe law—conspiracy abroad to defraud 
the United States—‘‘War Brides Racket’’—Congress intended to 
use protective principle and its use is constitutional 


A number of defendants were proceeded against under 8 U. S. C. § 1325 
and 18 U. S. C. §§ 3231, 3238 and 1546, the basic charge being that the 
defendants conspired abroad and arranged there sham marriages between 
American female citizens and the ‘‘immigrant defendants’’ whereby the 
latter entered the United States under preferred status as the ‘‘husbands’’ 
of American citizens. The ‘‘brides’’ were not indicted. Although re- 
versing the court below on another ground, the instant decision upheld, in 
what is termed a case that ‘‘approaches . . . [one of] first impression,’’ 
the constitutionality of Federal legislation intended by Congress to attach 
legal consequences to conduct taking place outside the territory of the 
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United States but producing a ‘‘detrimental effect on the sovereignty of 
the United States.’’ The court characterized the basis of legislative juris- 
diction involved as the ‘‘ protective principle’’ and proceeded to a discussion 
of bases of jurisdiction in terms familiar in international public law, but 
used here in a constitutional context, i.e., the ‘‘extraterritorial’’ legislative 
powers of Congress. Rocha v. U. S., 288 F. 2d 545 (U.S. Ct. A., 9th Cir,, 
March 2, 1961. The decision below, affirmed on the point here reported, 
was carried in 54 A.J.I.L. 897 (1960). 


Immunity of diplomat in transit—requirements of privilege not met 


The Guatemalan Ambassador to Belgium and The Netherlands claimed 
immunity from a narcotics prosecution as a diplomat in transit. His 
motion to dismiss was denied on the ground that the facts showed he had 
flown in to New York from his European post, but rather than being en 
route to Guatemala or on any official mission, his trip had been on personal, 
non-diplomatic business, at the conclusion of which he intended to fly to 
Paris, France, as evidenced by airline reservations made by him. Hence: 


The defendant was not a diplomat-in-transit within the rule of interna- 
tional law granting immunity to a diplomat en route between his 
official post and his homeland. 


The court referred to, but did not base its decision upon, the affidavit of 
the Guatemalan Consulate General in New York, which included the 
statement that, after the defendant’s arrest, the President of Guatemala 
‘* , . discredited Rosal as a diplomat of Guatemala.’’ U. 8. v. Rosal, 191 
F. Supp. 663 (U.S. Dist. Ct., 8. D. New York, Dec. 2, 1960). 


Deviation of food cargo consigned to Cuba—libel by agency of the 
Cuban Government—carrier liable under Carriage of Goods by Sea 
Act 


Carrier, a Liberian flag vessel owned by a Liberian corporation (owned 
by U. S. nationals) and mortgaged to a United States bank, was libeled 
in rem and her owners in personam by the plaintiff, a corporation wholly 
owned by the Banco Nacional de Cuba, an instrumentality of the Cuban 
state, for failure to deliver a cargo of potatoes and beans, loaded at Port 
Huron, Michigan and St. Johns, New Brunswick (Canada) and consigned 
to Havana. Although the master and owners knew of the situation in 
Cuba, including the execution of American nationals and seizures of 
American assets, they accepted the cargo and put to sea. At sea the 
ship’s radio carried a report that the United States had placed an embargo 
on shipments to Cuba. Foodstuffs were excluded, however. Thereafter 
the vessel broke her voyage by entering New York harbor, then proceeded 
to Bermuda, and, eventually, to San Juan, Puerto Rico, where the cargo 
was discharged. The defendants invoke Term 4 of the Bill of Lading, 
authorized under the Carriage of Goods by Sea Act, 46 U. S. C. 1304(4) 
(19386), permitting discharge at other than the port of consignment in 
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situations which, in the judgment of the master, are likely ‘‘. . . to give 
rise to capture, seizure, detention, damage, delay or disadvantage to or 
loss of the ship or any part of her cargo... .’’ The court found that, 
since the master and owners knew of the facts on acceptance of the cargo, 
the statutory presumption that the deviation was unreasonable was not 
overcome. The court took into account the rule that whatever happens 
after the carrier has chosen to deviate has no bearing on the issue of reason- 
ableness. The conclusion was also supported by findings that: (1) the 
earrier had failed to unload at the port nearest to Havana, (2) had not 
considered the restrictions of law forbidding foreign vessels to engage in 
coastwise service between two American ports (Port Huron and San 
Juan), and (3) had otherwise been negligent in dealing with the cargo, 
its discharge, and its safekeeping. Banco para el Comercio Exterior de 
Cuba, Libelant v. The Steamship Ruth Ann, in rem, and the P & E Ship- 
ping Corporation, in personam, 192 F. Supp. 607 (U. 8. Dist. Ct., Puerto 
Rico, April 4, 1961). 


Customs duties—goods in Foreign Trade Zone—effect of upward 
revision rate of duty—protest procedure to obtain a lower rate of 
duty 


Pursuant to a reservation to the relevant paragraphs of the General 
Agreement on Tariffs and Trade, the President on March 7, 1958, pro- 
claimed that he would increase the rates on woven woolen fabrics, should 
a quantity in excess of a quota also then fixed by him be entered or with- 
drawn from warehouse for consumption in the calendar year 1958, or there- 
after. On March 14, 1958, two bales of woven woolen fabrics were brought 
into the Foreign Trade Zone, Stapleton, N. Y., in accordance with Section 3 
of the Foreign-Trade Zones Act, 19 U. S. C. §§ 8la-8lu. It is agreed that 
neither of these bales is to be counted in determining whether the permis- 
sible quota of imports without tariff increase had been exceeded. One bale 
was withdrawn from the Foreign Trade Zone and entered on May 20, 1958, 
the other on July 8, 1958. In both instances the higher duties provided 
for imports in excess of the permissible quota were assessed, and paid under 
protest. On November 20, 1958, the Secretary of the Treasury, pursuant 
to authority delegated to him, found that the permissible quota had been 
reached at 3:25 p.m. Eastern Standard Time, July 1, 1958. Plaintiff’s 
argument, that Section 3 of the Foreign-Trade Zones Act makes it manda- 
tory that duty on privileged goods under that Act be at rates no higher than 
prevailing at the time the application for privileged status is made and 
accepted, was rejected. The court noted that the plaintiff importer evi- 
dently had in mind avoiding the quota limitation by bringing the goods 
into the Free Trade Zone (where such goods are not charged to the quota) 
and then bringing them into customs territory later at the lower rate of 
duty, after the quota had been passed. It then found that Section 3 of 
the Free-Trade Zone Act, on its face favorable to plaintiff, had been 
““modified’’ by the GATT reservation and departmental regulations and 
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hence not available as a source of relief. Inter-Maritime Forwarding Co, 
Inc. v. U. 8., 192 F. Supp. 631 (U. S. Customs Ct., First Div., March 16, 
1961). 


Direction that pariy act in territory of another state—effect of law 
of that state making directed action illegal—duty of American cor- 
poration with respect to a subpoena duces tecum regarding the 
records of its foreign branch 


The Chase Manhattan Bank moved to modify a subpoena duces tecum for 
the production of the records of its Panamanian branch. The bank proved 
that a Panamanian Jaw published in the Official Gazette of Panama on 
February 22, 1961, made production of the records kept in Panama 
illegal. The court agreed that it ‘‘. . . should not order any party to 
act in such a way that it would violate the laws of a friendly foreign 
power ... ,’’ but it then went on to rule that the bank was under a duty 
to co-operate actively with the U. S. Government in efforts to obtain from 
competent Panamanian authorities orders making the documents available. 
As the subpoena must remain outstanding in order that such steps be 
taken, the motion was overruled. Application of Chase Manhattan Bank, 
192 F. Supp. 817 (U. 8. Dist. Ct., 8S. D. New York, March 30, 1961). 


Unrtep States Decisions ON NATIONALITY 


Citizenship. Montana v. Kennedy, 366 U. S. 8308 (May 22, 1961) (de- 
cision reported in 55 A.J.I.L. 173 (1961) affirmed): Petitioner born in 
Italy in 1906 of a native-born American mother, admitted to the country 
as an infant along with her and continuously residing since, did not 
acquire nationality at birth and is deportable. D’Alessio v. Lehmann, 
289 F. 2d 317 (6th Cir., April 26, 1961) : Appellant did not acquire citizen- 
ship at birth in Italy to father born there who was national at birth, be- 
cause of naturalization of appellant’s grandfather, even though appellant 
entered the United States at age of five in 1929 and has continuously re- 
sided here since. Mendoza-Martinez v. Rogers, 192 F. Supp. 1 (Dist. Ct., 
S. D. Calif., Oct. 18, 1960) : § 491 (j) of the Nationality Act of 1940, a 1944 
amendment providing that a native-born citizen shall lose his nationality 
by departing from or remaining outside the United States to avoid military 
service, is unconstitutional. 

Deportation. (1) Stay for threat of physical persecution under 8 
U. 8S. C. § 1253 (h): Blazina v. Bouchard, 286 F. 2d 507 (8rd Cir., Feb. 
2, 1961), determination by Attorney General is non-reviewable if pro- 
cedural due process is given; Milutin v. Bouchard, 192 F. Supp. 787 (Dist. 
Ct., New Jersey, April 7, 1961), procedural due process not violated by 
immigration official’s reliance, without disclosure to alien, on factual data 
gathered by the Immigration Service regarding the actual threat in Yugo- 
slavia (the country of the alien’s nationality) of physical persecution. 
(2) Misconduct of alien: Gastelum-Quinones v. Rogers, 286 F. 2d 824 
(D. C. Cir., Dee. 8, 1960, rehearing denied, Jan. 9, 1961), record supports 
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administrative finding that alien’s Communist party membership was a 
‘‘meaningful association’’ under Rowoldt v. Perfetto, 355 U. S. 115 (1957) ; 
Lattig v. Pilliod, 289 F. 2d 478 (7th Cir., April 26, 1961), review of ad- 
ministrative finding supported deportation, as well as exclusion at time of 
re-entry, for conviction of first degree burglary. (3) Procedural and 
technical: Giamo v. Pederson, 289 F. 2d 483 (4th Cir., April 14, 1961) 
and Prassinos v. District Director, 193 F. Supp. 416 (Dist. Ct., N. D. 
Ohio, June 3, 1960), lack of counsel in the administrative proceedings 
upheld as waiver by the alien; In Re Dubbiosi, 191 F. Supp. 65 (Dist. 
Ct., E. D., Va., Jan. 31, 1961), a D-1 landing permit issued to a foreign 
crewman for shore leave is not an ‘‘entry’’ under 8 U. S. C. § 1251 (a); 
Kokkosis v. Esperdy, 191 F. Supp. 765 (Dist. Ct., S. D. N. Y., Feb. 25, 
1961), warrant of deportation is not fatally defective for failure to state 
the country to which the alien is to be deported, in a situation in which 
the alien was notified of that country by the receipt of Immigration and 
Naturalization Form I-294; Yu v. Hurney, 192 F. Supp. 707 (Dist. Ct., 
E. D. Pa., March 27, 1961), quota preferences under 8 U. S. C. § 1153 
(a) are purely sequential enumerations and there is no implication of 
superiority as between ‘‘first’’ and ‘‘third’’ preferences and hence there 
is no merit to the alien’s argument that the approval of a visa petition to 
establish a ‘‘first’’ preference encompasses preferences ‘‘of a lesser 
degree. 

Naturalization. (1) Conduct of applicant: Yin-Shing Woo v. U. S., 
288 F. 2d 434 (2nd Cir., March 27, 1961), arrest as ‘‘scofflaw’’ for failure 
to respond to 23 traffic tickets for illegal parking does not indicate a person 
so inimical to ‘‘good order’’ as to require denial of the application. (2) 
Effect of claim of draft exemption: Cannon v. U. S., 288 F. 2d 269 (2nd 
Cir., March 27, 1961), alien, who after having obtained exemption with- 
drew it and served, is not ineligible for citizenship; Petition of Rego, 
289 F. 2d 174 (8rd Cir., April 11, 1961), ibid.; Prieto v. U. S., 289 F. 2d 
12 (5th Cir., April 13, 1961), the local draft board is under no duty to 
the alien to investigate whether an alternative ground of deferment exists 
before accepting an application which would bar alien from naturalization ; 
Petition of Rodrigues, 193 F. Supp. 150 (Dist. Ct., N. D. Calif., March 
8, 1961), the ineligibility statute was applicable as applicant failed to 
submit any evidence beyond his general statement that at the time of 
claiming exemption he did not understand the consequences of his act. 
(3) Summary naturalization: Petition of Garces, Petition of Ramos, 192 
F. Supp. 439 (Dist. Ct., N. D. Calif., March 1, 1961), a Philippine national 
admitted to the United States for permanent residence is entitled to sum- 
mary naturalization for having served in the Philippine Scouts as of 
March 30, 1946, but another such national, if admitted only as a visitor is 
not entitled to summary naturalization if in the Philippine Islands at 
the time of his enlistment in the Scouts. 

Miscellaneous. Lum Chong v. Esperdy, 191 F. Supp. 935 (Dist. Ct., 
S. D. New York, Feb. 28, 1961): An alien breaks the period of continuous 
residence required for naturalization by departing the United States as a 
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crewman on an American flag vessel when a warrant for deportation is 
outstanding against him. Fassilis v. Esperdy, 192 F. Supp. 84 (Dist. 
Ct., S. D. New York, March 2, 1961): Upheld refusal of the Immigration 
Service to adjust the status of an alien crewman who married an American 
citizen five days after arrival and within a few months thereafter filed an 
application for such adjustment. 


BRITISH AND COMMONWEALTH DECISIONS * 


United Kingdom income tax—checks drawn on New York Bank ac- 
count sold to authorized dealer—New York Bank account fed by 
income arising from United States ‘‘securities’’ and from ‘‘ posses- 
sions’’ in the United States—Income Tax Act, 1918 (8 & Geo. 5c. 
40) Schedule D, Case IV, r. 2, Case V, r. 2. 


The taxpayer, a British subject, domiciled in one of the States of the 
United States, received an income of $17,000.00 from securities and 
possessions in the United States. These sums were paid into his account 
with a bank in New York. The taxpayer drew checks on this New York 
bank and sold them to authorized dealers in England, receiving cash in 
sterling. The English dealer then would present the check to the New 
York bank for credit to his own account. It was claimed on behalf of the 
taxpayer that he never ‘‘received’’ in the United Kingdom the income from 
his United States ‘‘securities’’ and ‘‘possessions.’’ This claim was upheld 
by Wynn-Parry, J. (see report in 53 A.J.I.L. 189 (1959)), and by the 
Court of Appeal, [1959] 1 All E.R. 660. The Inspector of Taxes appealed 
to the House of Lords which reversed the Court of Appeal and held that 
the sums so received by the taxpayer in England were in fact part of his 
income from ‘‘securities’’ and ‘‘possessions’’ and thus were assessable 
to taxation under Schedule D Case IV, r. 2, and Case V, r. 2, of the 
Income Tax Act, 1918, even though the authorized dealers were not the 
agents of the taxpayer but bona fide purchasers of the checks drawn on 
the New York bank. ‘‘Received’’ in the Act does not mean that the 
actual funds must be brought into the United Kingdom, for, by parting 
with his right to the income in New York, the taxpayer has obtained @ 
corresponding sum in the United Kingdom. Thomson (Inspector of 
Taxes) v. Moyse, [1960] 3 All E.R. 684 (House of Lords, Viscount 
Simonds, Lord Reid, Lord Radcliffe, Lord Cohen and Lord Denning, Nov. 
22, 1960). 


Taxation—interpretation of statute—existence of international treaty 


The House of Lords affirmed the unanimous decision of the Court of 
Appeal, [1960] 2 All E.R. 44, affirming that of Vaisey, J. (reported in 54 


A.J.I.L. 412 (1960)), and held that 
* Reported by Egon Guttmann, LL.B., LL. M. (London), Faculty of Law, University 
of Alberta, Edmonton, Alberta, Canada. 
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neither comity nor rule of international law can be invoked to prevent 
a sovereign state from taking what steps it thinks fit to protect its 
own revenue laws from gross abuse or to save its own citizens from 
unjust discrimination in favour of foreigners. 


The relevant section of the statute being clear on this point, effect would 
have to be given to it even if contrary to international law. Collco Deal- 
ings, Ltd. v. Inland Revenue Commissioners, [1961] 2 W.L.R. 401, 1 All 
E.R. 762 (House of Lords, Viscount Simonds, Lord Morton, Lord Reid, 
Lord Radcliffe and Lord Guest, March 2, 1961.) 


Sale of Goods—c.i.f. contract—effect of closing of Suez Canal 


The House of Lords affirmed the decision of the Court of Appeal, re- 
ported in 54 A.J.I.L. 899 (1960), holding that the closure of the Suez 
Canal due to the British and French military operations against Egypt 
in 1956, did not constitute a frustration of a c.i.f. contract, since carriage 
via the Cape was possible. The House of Lords indicated that, irrespective 
of the terms of a contract, the question of ‘‘frustration’’ was ~e of law, 
to be determined by the court, and expressly overruled Carapanayoti & 
Co., Lid. v. E. T. Green, Ltd. (digested in 53 A.J.I.L. 188 (1959)). 
Tsakiroglou & Co., Ltd. v. Noblee & Thorl G.m.b.H., [1961] 2 W.L.R. 633, 
1 All E.R. 179 (House of Lords, Viscount Simonds, Lord Reid, Lord Rad- 
eliffe, Lord Hodson, and Lord Guest, March 28, 1961). 


Diplomatic privilege—immunity from legal process—criminal pro- 
ceedings—purported waiver of immunity by accused—subsequent 
waiver by High Commissioner for India—Diplomatic Immunities 
(Commonwealth Countries and Republic of Ireland) Act, 1952 (15 
& 16 Geo. 6 & 1 Eliz. 2 c. 18) 


The accused was an employee in the Passport Office of the High Com- 
missioner for India. As such, the Diplomatic Immunities (Commonwealth 
Countries and Republic of Ireland) Act, 1952, applied to him. He was 
accused of having obtained a railway season ticket and some money by 
means of false pretenses. At his trial, when the question arose, his 
solicitor purported to waive the accused’s diplomatic immunity. Subse- 
quent to conviction, the Deputy High Commissioner wrote to the Com- 
monwealth Relations Office waiving the immunity of the accused, as a 
special case. On appeal to the Court of Criminal Appeal, it was held that 
there is no need for anyone entitled to diplomatic immunity to claim it in 
court. Civil proceedings against someone entitled to diplomatic immunity 
are without jurisdiction and null and void unless there has been a valid 
waiver. No distinction should be drawn between civil and criminal cases, 
when the accusation is with reference to something which is malum 
prohibitum, as is the case here. The privilege is not that of the person 
entitled to it, but is that of the representative of the country concerned 
(Section 1(5)0). Thus the privilege can only be waived by such repre- 
sentative or someone duly authorized by him to do so. Such waiver would 
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have to occur prior to the proceedings being commenced. As a result the 
conviction will have to be quashed. FR. v. Madan, [1961] 2 W.L.R. 231; 1 
All E.R. 588 (Court of Criminal Appeal, Lord Parker, C. J., Winn and 
Nield, JJ., Jan. 30, 1961). 


Canada — immigration — deportation — non-immigrant visa—mother 
gives birth in Canada while on visit—moral and natural and com- 
mon law right of child to care of mother 


In dismissing an appeal from the decision of the Ontario Court of Appeal 
in Louie Yuet Sun v. Attorney General of Canada, reported sub. nom. 
Ex parte Louie, [1960] O.W.N. 476, the Supreme Court of Canada per 
Kerwin, C.J.C., indicated that the authorities in Hong Kong were willing 
to receive mother and child. But, if the mother decided to leave the child 
in Canada, he is entitled to remain. Deportation of the alien mother of a 
legitimate child born in Canada is not a deprivation of liberty, except by 
due process of law. Louie Yuet Sun v. Attorney-General of Canada, 26 
D.L.R. 2d 63 (Supreme Court of Canada, Kerwin, C.J.C., Taschereau, 
Locke, Cartwright, Fauteux, Abbott, Martland, Judson and Ritchie, JJ., 
Nov. 28, 1960). 


Extradition—habeas corpus—ex parte proceedings in Canada—evi- 
dence—depositions—refusal to allow cross-examination—Fugitive 
Offenders Act, 1881 (44 & 45 Vict. c.69)—Canadian Criminal Code 
(S.C. 1953-54, ¢.51) 


A warrant for the arrest of the applicant having been presented to the 
Chief Magistrate in London, together with depositions taken at a hearing 
in Vancouver preliminary to the issue of the warrant, the Chief Magi- 
strate committed the applicant to prison to await extradition. The ap- 
plicant contended that the charges of conspiracy against him were not 
such as, according to the law ordinarily administered by the Chief Magi- 
strate, i.e., English law, entitled him to commit (Section 5 of the Fugitive 
Offenders Act, 1881); secondly, that the evidence tendered to the Chief 
Magistrate should not have been received, for it was based on depositions 
taken in Vancouver, the applicant’s counsel being refused an opportunity 
to cross-examine witnesses. The proceedings in Vancouver had been 
treated as ex parte proceedings, the applicant being out of the jurisdiction 
of the court. Dismissing the application, the Queen’s Bench Divisional 
Court held that the formulation of the charges was not such as would 
entitle the Chief Magistrate to disregard the warrant and the evidence and 
to decline to proceed in the matter. Further, as to the evidence presented 
to the Chief Magistrate, although Section 29 of the Fugitive Offenders 
Act requires that ‘‘A magistrate may take depositions for the purpose of 
this Act in the absence of a person accused of an offence in like manner 
as he might take the same if such person were present and accused of the 
offence before him,’’ Section 453 of the Canadian Criminal Code only 
makes provision for the hearing of the accused where he is present before 
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the justice holding the preliminary hearing. Thus, unless it be shown that 
this provision of the Fugitive Offenders Act is part of Canadian law, it is 
impossible to embark upon a consideration of whether what was done be- 
fore the Vancouver magistrate was proper. That part of Section 29 is only 
applicable to England. The second paragraph of Section 29 permits the 
magistrate in England to consider depositions, whether taken in the ab- 
sence of the accused or otherwise, as evidence in proceedings for extra- 
dition. The term ‘‘depositions’’ is given a wide meaning by the Act and 
includes ‘‘affidavits.’’ Thus there was nothing contrary to natural justice 
in the proceedings in Canada and the application would be refused. R. v. 
Governor of Brixton Prison, ex parte Caldough, [1961] 1 All E.R. 606 
(Queen’s Bench Divisional Court, Lord Parker, C.J., Winn and Widgery, 
JJ., Feb. 1, 1961). 


Canada—alien—deportation—‘‘moral turpitude’’ 


The decision of Monnin, J., in King v. Brooks and Minister of Citizen- 
ship and Immigration, 24 D.L.R. 2d 567, was upheld by the Manitoba 
Court of Appeal on the reasons given in the lower court. 25 D.L.R. 2d 
779 (1961) (Man. C.A., Adamson, C.J.M., Schultz and Freedman, JJ.A., 
Oct. 25, 1960). 


Carriage by air—applicability of Warsaw Convention—death during 
air crash on flight between Vancouver and Calgary—flight reserva- 
tion made in Seattle—ticket bought in Vancouver 


The deceased had purchased a ticket for a flight from Seattle to Victoria 
and thence on to Vancouver and to return from Vancouver to Seattle. 
This ticket was purchased in Los Angeles. On arriving in Seattle to 
commence his flight, the deceased informed the ticket agent that he had 
decided to abandon his flight to Victoria and would go direct to Vancouver. 
He also informed the agent that he intended to go on from Vancouver to 
Calgary. The agent rerouted the deceased to Vancouver and made a reser- 
vation for him for a flight from Vancouver to Calgary. The deceased was 
advised by the agent not to purchase his ticket for this flight in Seattle, 
but to purchase it in Vancouver and thereby save paying U. S. Federal 
tax. The deceased bought his ticket for the Vancouver to Calgary flight 
on his arrival in Vancouver. The plane crashed and the deceased’s per- 
sonal representatives claimed that neither the airline nor the pilots were 
able to take advantage of the limitations in liability contained in the 
Warsaw Convention. Held: The service at Seattle was merely courtesy 
and does not warrant the conclusion that a contract was entered into for 
passage to Calgary. There was no obligation on the deceased to purchase 
a ticket in Vancouver for the flight to Calgary. This was a completely 
Separate contract from the one entered into by the deceased in Los 
Angeles, and not an international carriage, so that the Warsaw Conven- 
tion, as embodied in the Canadian Carriage by Air Aci, R.S.C., 1952, ¢.45, 
was inapplicable. Held further, that the Act only applied to ‘‘carriers’’ 
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and would not be applicable to the pilots, 7.e., employees of the ‘‘carrier.”’ 
Stratton v. Trans Canada Air Lines, et al., 27 D.L.R. 2d 67 (1961) 
(B.C. Sup. Ct., Manson, J., Feb. 9, 1961). 


GERMAN DECISIONS * 


Execution of penal judgments of Soviet Zone courts—Law on Intra- 
German Judicial Assistance in Criminal Matters—enforcement of 
sentences for economic crimes contrary to public policy of Federal 
Republic 


The three complainants, whose cases were combined by the Federal 
Constitutional Court, were convicted by courts in the Soviet Zone of 
Germany for various violations of the ‘‘Law for the Protection of German 
Internal Commerce’’ (of April 21, 1950) and the ‘‘Decree on Economic 
Crimes’’ (of September 23, 1948). The sentences were for long terms 
of imprisonment at hard labor, and confiscation of property. After having 
fled into Western Germany, the complainants filed applications with the 
competent Chief Prosecutor in Frankfurt to have these judgments declared 
unenforceable under Section 15 of the Law on Intra-German Judicial 
Assistance in Criminal Matters of May 2, 1953 (BGBI. I, p. 161). In 
each case the Chief Prosecutor granted the application only for such 
portion of the sentence as he considered excessive, but refused to deny 
execution of the remaining portion. An appeal to the competent Court 
of Appeals was unsuccessful in each case. Against these decisions the 
petitioners filed constitutional complaints in the Federal Constitutional 
Court, claiming that execution of these sentences violated their constitu- 
tional rights. The Federal Constitutional Court reversed the decisions of 
the Court of Appeals and remanded the cases. The following is a summary 
of the Court’s opinion. 

1. The Soviet Zone is part of Germany and cannot be regarded as a 
foreign country in relation to the Federal Republic. The Law on Intra- 
German Judicial Assistance in Criminal Matters proceeds on the principle 
that penal judgments of courts in the Soviet Zone, being decisions of 
German courts, can have effect in the Federal Republic, but that the 
protection which the Constitution grants the individual against the public 
power must be available to him also when such a judgment is to be en- 
forced against him. Judicial assistance within Germany meets with restric- 
tions which result from the proposition that in the Federal Republic no 
measures shall be executed which contravene the basic rights of individuals 
and the rule of law. Therefore, the Judicial Assistance Law cited above 
permits execution of a Soviet Zone penal judgment only if an authority 
bound by the Constitution has reviewed the judgment to that effect. 

The Judicial Assistance Law takes account of the fact that court organi- 
zation and procedure in the Soviet Zone have for a long time moved 
away from the basic principles which govern in the Federal Republic, and 


* Reported by M. Magdalena Schoch, United States Department of Justice, Wash- 
ington, D. C. 
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that the judges there are neither independent nor permitted to be impartial. 
Yet it permits execution of Soviet Zone judgments where the conviction 
and the sentence are compatible with the requirements of the rule of law. 

According to Section 3 of the Judicial Assistance Law the execution 
of a penal judgment at the request of Soviet Zone authorities requires 
the approval of the competent Chief Prosecutor. His decision can be 
appealed to the Court of Appeals (Sec. 8). Independent of an impending 
execution, the convicted party may apply to the Chief Prosecutor for a 
declaration that execution is not permissible (Sec. 15). 

2. The decision of the Chief Prosecutor and the Court of Appeals per- 
mitting execution merely tolerates compliance with the judgment because 
its result is not seriously objectionable to our concept of law. But a 
penalty cannot be enforced in the Federal Republic for an act which 
according to our constitutional principles cannot be unlawful. Hence 
the penal provision on which the judgment is based may not contravene 
these principles. This is the question which the Chief Prosecutor and 
the Court of Appeals have to examine, and this is the subject of the 
constitutional review by this court. 

3. The idea of the unity of Germany, which is the premise on which 
the Constitution is based and which the Judicial Assistance Law takes 
into account, demands that judicial assistance be denied where the penal 
provision on which the judgment is based reveals the irreconcilable con- 
trast between the free democratic constitutional system of the Federal 
Republic and the political system governing in the Soviet Zone. This 
means that the enforcement of judgments which punish violations of 
the Soviet Zone laws for the protection of the persons or agencies exer- 
cising political power in that zone or for the protection of the economic 
system existing there is not permissible because this would amount to 
support of that system by Federal or State agencies. This is prohibited 
by the public policy of the Federal Republic. 

Among the laws designed to protect the power system in the Soviet 
Zone are clearly the laws penalizing political crimes. But most of the 
laws concerning economic crimes fall in the same category. 

4. The ‘‘Law for the Protection of German Internal Trade,’’ on which 
the convictions of two of the complainants are based, is one of the laws 
of the Soviet Zone which are incompatible with the constitutional order 
of the Federal Republic. It is designed to seal off the economic system 
of the Soviet Zone from the Federal Republic. Its aim is not the unity 
of Germany but its division. That is why it established a control of 
the trade between the Soviet Zone and West Berlin and originally pun- 
ished violations with long terms of imprisonment or imprisonment at hard 
labor, and confiscation of property. Although an amendment of December 
11, 1957, has considerably reduced the penalties, the purpose of the Trade 
Protection Law has not changed. The law clearly treats the Federal 
Republic as a hostile foreign country. 

Moreover, the definitions of crimes in this Law are vague and offer 
opportunities for arbitrary and biased interpretation for the purpose of 
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forcing upon the Zone the economic plans and theories of the leaders in 
power. They do not satisfy the requirements of the rule of law. 

A decision of a public authority or a court of the Federal Republic per- 
mitting the execution of such penal judgments results for the convicted 
person in all the disadvantages adhering to a criminal conviction. Such 
an act of the public power violates the Constitution and, in particular, the 
individual right of free development of his personal abilities guaranteed 
by Article 2, paragraph 1, of the Constitution. 

5. The Soviet Zone decree on Economic Crimes, of September 23, 1948, 
on which the conviction of one of the complainants is based, is designed 
‘to strengthen the foundations of the new democratic system of economy.’’ 
Together with the crime of ‘‘endangering the provisioning of the popula- 
tion,’’ the crime of ‘‘endangering the execution of economic planning’’ 
occupies first place in Section 1 of the decree. Nearly all the violations 
defined are punishable by imprisonment at hard labor in serious cases, 
and confiscation of property can be added. This decree, too, serves mainly 
as an instrument for enforcing the Communist system of economy and 
confiscating property for political reasons. Therefore, a sentence imposed 
under this decree is likewise unenforceable in the Federal Republic. 

The decisions complained of are herewith annulled and the cases are 
remanded to the Court of Appeals. 

Order of the Federal Constitutional Court, May 31, 1960 (2 BvR 234, 
235, 236/60). 11 Entscheidungen des Bundesverfassungsgerichts 150; 13 
Neue Juristische Wochenschrift 1611. 


Execution of penal judgments of Soviet Zone courts—convictions for 
violations of tax laws and foreign exchange control laws—enforce- 
ment contrary to public policy of Federal Republic.” 


The complainant was sentenced by a Soviet Zone court to imprisonment 
and fines for violations of the tax law and the foreign exchange control 
law of the Soviet Zone. His appeal to the competent appellate court was 
denied. He fled to the Federal Republic and applied to the Chief Prose- 
cutor in Frankfurt for an order denying execution of the judgment under 
Article 15 of the Law on Intra-German Judicial Assistance. in Criminal 
Matters. The Chief Prosecutor denied the application and was upheld by 
the Court of Appeals. The Federal Constitutional Court reversed for 
the following reasons. 

I. The conviction for the tax violation is based on Sections 396 and 
398 of the Reich Tax Code, as amended on May 22, 1931. These provisions 
in themselves do not violate the rule of law. But they are not specific; 
they refer generally to violations of the tax laws; and if the specific tax 
laws of the Soviet Zone in their application or interpretation are incom- 
patible with the constitutional principles of the Federal Republic, a con- 
viction for violation of such a law is contrary to the rule of law and 


1 ‘* Everyone shall have the right to the free development of his personality, insofar 
as he does not infringe the rights of others or offend against the constitutional order 
or the moral code.’’ 
2See preceding decision. 
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cannot be enforced here. The conviction in the present case comes within 
this category. 

1. The complainant was punished as an accessory in an income tax 
evasion. The income tax in the Soviet Zone is still being technically 
imposed under the Reich Income Tax Law, but its nature has been de- 
cisively altered. It has become an instrument for converting the Soviet 
Zone into a Communist society. The system, according to leading Soviet 
Zone authorities on fiscal science, is characterized by its discriminatory 
treatment of different ‘‘socio-economic structures.’’ [Here follow detailed 
findings on the income tax law of the Soviet Zone.] 

2. The principle of equality of taxation is alien to the Soviet Zone 
law. The taxation of an enterprise is not determined by the amount 
of its income but by the fact to whom the enterprise belongs. The income 
tax of members of the professions is determined by their ‘‘social’’ useful- 
ness; an entrepreneur is subject to special rules which impose on him 
heavier tax burdens than on other citizens. This ‘‘law’’ is an instrument 
of the class struggle; it clearly violates the principle of substantive justice 
and the rule of law. Therefore, the execution of a penal judgment 
rendered under this law cannot be permitted in the Federal Republic, 
and the contrary decision of the Court of Appeals violates the com- 
plainant’s basic right guaranteed by Article 2, paragraph 1, of the 
Constitution.® 

II. The complainant has also been convicted and sentenced for viola- 
tion of the foreign exchange control law of the Soviet Zone. This law, 
according to its preamble, is designed to help ‘‘secure and expand the 
international relations’’ of the Soviet Zone and to ‘‘safeguard our recon- 
struction’’; its purpose is to make possible a foreign exchange policy 
‘‘which corresponds to the wishes of the workers and is carried out in 
their interest.’’ The wishes of the workers can only be understood to 
mean the intentions of the Socialist Unity Party of Germany [Communist 
Party], which, as is generally known, aims to establish and secure a 
Communist economy and society in the zone which it governs with the 
aid of Soviet Russia. The foreign exchange control law serves this aim 
directly, and therefore, contravenes the constitutional order of the Federal 
Republic. Hence, a conviction for violation of this law must likewise 
be refused enforcement in the Federal Republic. 

Order of the Federal Constitutional Court of January 24, 1961 (2 
BvR 168/60). 14 Neue Juristische Wochenshrift 653. 


Confiscation by The Netherlands of shares of a Dutch corporation 
wholly owned by a German corporation—effect on a debt which the 
German corporation owed to a Swiss corporation owned and con- 
trolled by the Dutch corporation—German-Swiss Agreement on Ger- 
man Assets in Switzerland 


The plaintiff is a Swiss corporation whose stock, with the exception of 
the qualifying shares of the directors, was owned by a Dutch corporation. 


8 See previous decision, p. 994 above. 
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The stock of the Dutch corporation was formerly one hundred percent 
owned by a German corporation, Vereinigte Stahlwerke, in Dusseldorf. 
The German corporation was dissolved by order of the Military Govern- 
ment and its remaining assets were transferred to the defendant German 
corporation, which is to be regarded as its legal successor. 

According to Art. 3 No. 1 of the Netherlands Enemy Property Decree 
of October 20, 1944, any property of an ‘‘enemy subject’’ became the 
property of the state. The Netherlands Government considered that the 
rights which the Vereinigte Stahlwerke had in the Dutch corporation by 
virtue of its stock ownership were thereby forfeited, and it exercised these 
rights itself. Thereupon the Swiss corporation effected certain changes in 
its board of directors and the by-laws, as a result of which a Swiss citizen, 
Dr. K., remained as the sole member of the board, who was entitled to 
act on behalf of the Swiss corporation. In 1952 the capital was decreased 
from 1 million franes to 50,000 Swiss franes and the capital thus released 
was made available to the Dutch corporation, partly by way of clearing 
and partly in cash. 

The Swiss Compensation Office had blocked the plaintiff’s property under 
the Federal Council Decree of February 16, 1945. On July 18, 1950, it 
notified the plaintiff that it was unblocking plaintiff’s property in ac- 
cordance with the agreement concluded with The Netherlands regarding 
sequestration conflicts. On April 28, 1954, the Swiss Compensation Office 
declared the old shares of plaintiff, in the amount of one million franes, 
invalidated under Federal Council Decrees of February 16, 1945/April 
29, 1947. New shares were issued to the Dutch corporation. 

The plaintiff had granted various credits to the Vereinigte Stahlwerke 
prior to 1945, and made advance payments on anticipated deliveries. It 
now sought a settlement of these obligations under the London Agreement 
on External Debts, and for this purpose it asked for a declaration of the 
amount of the indebtedness of Vereinigte Stahlwerke. 

The defendant argued that the shareholders’ rights in the plaintiff Swiss 
corporation were not reached by the Dutch confiscatory measures. There- 
fore, the nationalized Dutch corporation had not become a shareholder 
of the plaintiff and was not entitled to act as a shareholder in its business 
meetings ; consequently, the decisions of these meetings were null and void, 
including the appointment of Dr. K. as chairman of the board, so that 
plaintiff was not represented in accordance with the law. Moreover, the 
confiscation in The Netherlands could have no effect on the debt sued for, 
since this debt was situated in Germany; the debt was owed not by the 
plaintiff but by those persons who were shareholders of the Dutch corpora- 
tion prior to its nationalization. 

The lower court decided in favor of the plaintiff, and the Court of 
Appeal affirmed. The Supreme Court reversed for the following reasons: 

I. ... IL. The plaintiff is not entitled to the debt for which it has sued. 

1. The measures taken by the Netherlands Government under the 
decree of October 20, 1944, are confiscations, which, under the generally 
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recognized principle of territoriality, cannot reach property situated out- 
side the territory of the confiscating state. 

te)... 

(b) The question of the effect of a confiscation by which a state seizes, 
not a corporation’s assets but the shares in the corporation, as was the 
ease here, is controversial. 

(aa) According to one view, a state has unlimited power over the shares 
in corporations located within the state. The shareholders’ rights are 
considered to be located within the state, and, consequently, the state can, 
by seizing all the shares in the corporation, make itself the owner of all 
the assets of the corporation, including those situated abroad. 

(bb) Another view holds that it is incompatible with the principle of 
territorality to permit a state to acquire ownership of foreign assets of 
a corporation by way of confiscation of shareholders’ rights. According to 
this theory, shareholders’ rights are located wherever there are assets of 
the corporation, and foreign assets, which the state cannot seize either 
directly or indirectly, belong to the corporation in its former structure, 
i.e., a corporation formed by the shareholders prior to the nationalization. 

The court adopts this latter view for the purpose of the case at hand. 
Foreign assets are for the most part owned not by individuals but by 
corporations. The principle of territorial limitation of confiscations could 
be largely undermined if in the case of a corporation each confiscating 
state could use the device of seizing the shareholders’ rights in the 
corporation rather than the corporate assets. 

3. The debt in dispute here belonged to the Swiss corporation which the 
Dutch corporation owned and controlled. Nevertheless, it follows from the 
principle of territoriality that the Swiss corporation cannot assert the 
debt. For indirectly the shareholders’ rights in the plaintiff Swiss corpo- 
ration were affected by the confiscation as well. If we should recognize 
the extraterritorial effect of the confiscation because of the control which 
the Dutch corporation had over the Swiss corporation, we should recognize 
that The Netherlands can indirectly confiscate a debt situated in Germany, 
which it could not seize directly. 

III. The measures taken in The Netherlands and Switzerland would 
have to be recognized if the Federal Republic had given them effect in 
Germany by treaty or otherwise or if the occupying Powers had extended 
their effect to the territory of the Federal Republic. This has not, how- 
ever, occurred. 

1. In the opinion of the Court of Appeal the confiscation by The 
Netherlands must be recognized under Art. 3 of Chapter VI of the Conven- 
tion for the Settlement of Matters Arising out of the War and the Occupa- 
tion, since the shareholders’ rights were located in The Netherlands and 
were validly confiscated by The Netherlands. This view cannot be fol- 
lowed. The debt was situated in Germany, and the situs of the share- 
holders’ rights is immaterial ; hence the confiscation was not valid in respect 
of the debt, and its effect could not be extended by Art. 3, Chapter VI 
of the Convention. 
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2. Nor do the provisions of the German-Swiss Agreement on German 
Assets in Switzerland, of August 26, 1952, give effect to these foreign 
measures on German territory. Article 10 of the Agreement provides that 
Germany on its own behalf and on behalf of its citizens waives any 
objections of any nature against the conversions of German assets effected 
or to be effected by Switzerland under the Federal Council Decree of 
February 16, 1945, as amended, or under the Agreement. This provision 
does not apply here since this case does not involve a conversion in the 
meaning of the Agreement, i.¢., a substitution of one asset for another, but 
an expropriation without compensation. 

Decision of the Federal Supreme Court of May 5, 1960 (VII Z. R. 92/58). 
13 Neue Juristische Wochenschrift 1569, with critical notes by Dr. F. A. 
Mann, ibid. 2141, and Dr. Josef Kiibel, 14 ibid. 24. 


Expropriation of a debt by foreign government—effect on German 
mortgage securing the debt 


Two Dutch nationals and residents were co-owners of a piece of real 
estate in Germany, which they mortgaged to secure a loan given them by 
plaintiff’s husband. The mortgage was entered in the local Land Register 
in Germany in 1936. The plaintiff, as successor to her husband’s interest, 
and now registered as the creditor of the mortgage, brought an in rem 
suit against the successor in interest of the Dutch mortgagors for arrears 
of interest on the mortgage. The defense was that the mortgage had been 
seized by the Netherlands Government by virtue of the Netherlands 
Enemy Property Decree of October 20, 1944. The plaintiff argued that 
the mortgage, together with the debt secured by it, was situated outside 
the territorial sovereignty of The Netherlands and hence could not be 
reached by Netherlands measures of expropriation. The lower court held 
in favor of the plaintiff; the appellate court denied the appeal by the 
Netherlands Government, which had intervened below, for the following 
reasons : 

I. The German court has jurisdiction over the subject matter. 

1. The jurisdiction of the German courts is not excluded by Law No. 
63 of the Allied High Command, since the Law deals only with German 
property that was seized in an Allied country. The mortgage involved 
here was located in Germany, where the land was. 

2. Nor is German jurisdiction excluded by the Convention on the 
Settlement of Matters Arising out of the War and the Occupation, which 
entered into effect on May 5, 1955. It is true that the Convention extends 
to property that was seized as enemy property in Germany and excludes 
the jurisdiction of German courts in matters concerning such property 
(Chapter VI, Article 3). Hence the question must be examined whether 
the mortgage was expropriated as enemy property in Germany. 

(a) The question as to whether the personal debt which was secured 
by the mortgage should be considered as being located at the domicile of 
the debtors and hence covered by the Netherlands Enemy Property De- 


— 
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eree—a question on which the decisions of the Supreme Court are contra- 
dictory—need not be decided here, since the plaintiff here asserts not a 
personal debt but the in rem rights against the land under the mortgage. 
This in rem right is clearly localized at the situs of the land and according 
to the principle of territoriality could not be seized by the Netherlands 
Decree. 

(b) Nor has the mortgage been seized by Article II of the Control 
Council Law No. 5, since that provision refers only to property situated 
outside Germany. 

(ec) Article 3, Par. 1, of Chapter VI of the Settlement Convention did 
not extend foreign expropriation measures to German territory. It pre- 
supposes that German property in Germany had already been effectively 
seized or expropriated at the time when the Convention entered into force. 

II. The substantive issue must likewise be decided in favor of the 
plaintiff. 

2. The fact that the plaintiff is no longer the creditor of the personal 
debt secured by the mortgage, by virtue of the expropriation in The 
Netherlands, does not prevent plaintiff’s action to enforce the mortgage. 
To be sure, under the rules of the Civil Code the rights of the creditor 
under the mortgage cannot be separated from the rights arising from the 
debt secured (sections 1153 and 1154 Civil Code). The purpose of this 
rule is to prevent a duality of creditors’ rights. The rule cannot, however, 
be applied in a situation which was not contemplated by the legislature. 
Otherwise the foreign expropriation of the debt would be given extra- 
territorial effect as to the mortgage situated in Germany. 

3. Under the undisputed facts the defendant here does not run the 
risk of being made to pay twice. When purchasing the real estate it 
did not assume the personal debt, hence the Netherlands Government 
cannot enforce this debt against it. The question whether the Netherlands 
Government can proceed against the original Dutch debtors must remain 
outside the considerations determining the dispute between the two parties 
in the present suit. It might be mentioned, however, that the Dutch courts 
(according to the report by Czapski in Neue Juristische Wochenschrift, 
1954, p. 380) recognize the right of Dutch debtors to refuse payment of 
a confiscated debt that is secured by a mortgage on German land. 

Decision of Court of Appeals of Celle of December 22, 1959 (4 U 141/58). 
13 Neue Juristische Wochenschrift 1350. 


Confiscation of a debt in the Soviet Zone—effect on obligation of 
guarantors in Western Germany 


Plaintiff, a corporation formerly located in what is now the Eastern 
sector of Berlin, granted a loan of 150,000 Reichsmarks to V. GmbH, 
located in what is now the Soviet-occupied Zone of Germany. The partners 
of V. GmbH, among them defendant No. 1, a general partnership located 
in the Eastern sector of Berlin, and corporation A, assumed a guarantee 
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for the debt (defendant No. 1, %, corporation A, 4%). After the war both 
the plaintiff and the defendant No. 1 moved to the Western sector of Berlin. 
In 1948 the partners of V. GmbH assigned their participations to the 
Main Administration of the People-Owned Enterprises of Brandenburg 
(Soviet Zone) ; the purchase price, which was fixed at 60 per cent of the 
nominal value of the shares, was paid to the partners shortly before the 
currency conversion took place in the Western Zone. The property of 
V. GmbH was nationalized, and the company was stricken from the Com- 
mercial Register. It had no assets outside the Soviet Zone. 

Corporation A paid the one third of the debt which it had guaranteed 
to the plaintiff at the end of the war. The plaintiff sued the other guar- 
antors. They denied their liability on the grounds that the principal 
debtor, and consequently the debt arising from the loan, had ceased to 
exist by virtue of the measures taken by the authorities in the Soviet 
Zone, and that the property of the plaintiff existing at the end of the 
war had also been expropriated. 

The lower courts dismissed the complaint on the ground that the 
nationalization of the principal debtor and its removal from the Com- 
mercial Register had resulted in the extinction of the principal debtor; 
that this resulted in the expropriation of the principal debt; consequently 
the principal debt as well as the debt arising from the guarantee had 
been extinguished, since the latter could not exist without the former. 

The Supreme Court reversed, and remanded the case for the following 
reasons: 

It is correct that the extinction of the principal debtor resulted in an 
expropriation without compensation of the principal debt owned by 
plaintiff. The plaintiff has definitely been deprived of the debtor of the 
loan, without substitution of a new debtor and without compensation. 
The confiscation of the principal debt contravenes the public policy of 
the Federal Republic and hence cannot be recognized here. As far as the 
obligation of the guarantors is concerned, the effects of the confiscation 
must be disregarded. Hence the debt under the guarantee must be deemed 
to have remained alive. The argument of the defendants that enforce- 
ment of their liability is inequitable because defendant No. 1 has been 
deprived of its right of recourse against the principal debtor, cannot pre- 
vail, since defendant No. 1 did obtain compensation for the sale of its 
participation in the V.GmbH. Decision of Federal Supreme Court in the 
matter of AG DJ. v. o1G H.D., November 12, 1959 (VII ZR 165/58). 
31 Entscheidungen des Bundesgerichtshofes in Zivilsachen 168. 


Sequestration of a debt under French enemy-property legislation— 
effect on obligation of guarantor in Germany 


In 1941 the D. Bank in Berlin, through its branch in Strasbourg, granted 
a credit to the firm So.-AG (hereafter referred to as the principal debtor). 
Defendant P.AG, a German corporation which at that time held 75 percent 
of the stock of the principal debtor, assumed a guarantee in the amount of 
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200,000 Reichsmarks plus interest, waiving any defenses available to the 
principal debtor and the guarantor under German law. After the retreat 
of the German troops from Alsace in 194445, both the Strasbourg branch 
of the D. Bank and the principal debtor were placed under sequestration 
by the French Government. The D. Bank AG of Frankfurt, the recog- 
nized successor of the D. Bank Berlin, sued the guarantor for the amount 
of the debt. The Supreme Court decided for the plaintiff on the following 
reasoning : 

The plaintiff prosecutes its claim against the guarantor, although it has 
no right to enforce its claim against the principal debtor because the debt 
has been seized by the French Government. In deciding the question as 
to what effect the seizure of the principal debt has upon the obligation 
of the guarantor, account must be taken of the fact that the sequestration 
of enemy property, though not a confiscation proper, is nevertheless a 
taking similar to a confiscation; for it is not merely a temporary restric- 
tion imposed upon the owner but is directed toward a permanent taking 
of the property and designed to prepare the way for expropriation. 

Nevertheless plaintiff has kept the ability to satisfy itself out of the 
guaranty. It is true that, under Sections 765, 767 and 768 of the German 
Civil Code, the existence and extent of the guaranty is dependent on the 
principal debt. But any governmental measures taken against the prin- 
cipal debt cannot reach beyond the territorial borders of the expropriating 
state. In order to avoid a result which would be irreconcilable with the 
principle of territoriality, the situation as between the creditor and the 
guarantor must be regarded as if the expropriation or the sequestration 
of the principal debt had not occurred. This result is also in accordance 
with equity; for the German creditor, who has lost his rights under the 
principal debt as a consequence of the French measures against enemy 
property, should not bear the additional burden of losing its claim against 
the German guarantor. 

In the conflict between the principle of territorial limitation of measures 
of expropriation and the principle that the guarantor’s obligation is 
dependent on the principal debt, the former principle should prevail. The 
eventuality that the debt may be enforced (by different creditors) against 
the principal debtor must be accepted as a consequence of the expropriation. 
Decision of Federal Supreme Court, February 2, 1960 (VII R 17/59). 
32 Entscheidungen des Bundesgerichtshofes in Zivilsachen 97; 13 Neue 
Juristische Wochenschrift 1052. 


Confiscation of property of a co-operative in Czechoslovakia—effect on 
property situated in Western Germany 


Plaintiff, a co-operative, had been established in Prague since 1911. It 
continued in existence there after the annexation of the Sudetenland by 
Germany and the establishment of the Protectorate of Bohemia and 
Moravia. After the re-establishment of the Czechoslovakian state follow- 
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ing the war, under the decrees of May 19, 1945, and October 25, 1945, 
the co-operative was ordered dissolved and its property confiscated. In 
the Commercial Register the firm was listed in June, 1946, as being in 
liquidation. The German directors of the co-operative were expelled from 
Czechoslovakia. They established their residence in the Federal Republic 
and founded a branch office of the co-operative in 1947, without, naturally, 
being authorized to do so by the requisite resolution of a general member- 
ship meeting. 

In 1957 the District Court appointed one of the directors as curator 
charged with the administration of plaintiff’s assets in the Federal Re- 
public and West Berlin. Among these assets was a credit balance in the 
main office of the defendant bank in Berlin, which later changed its 
domicile to Frankfurt on the Main. Under the currency reform legislation 
of 1948 the conversion rate for claims of foreign creditors of the bank 
was fixed at 3.75 percent. The plaintiff, through its curator, sued for 
repayment of the credit balance converted at the regular rate of 100: 6.5. 
The defendant bank argued that the plaintiff could at most claim an amount 
calculated at the rate applicable to foreign creditors. The lower courts 
followed this theory. The Supreme Court reversed on the following 
grounds: 

I—1. The plaintiff has standing to sue in the German courts. The 
confiscatory measures of Czechoslovakia were unable to reach the assets 
of the co-operative outside the territory. These assets are owned by the 
plaintiff. A legal entity which has lost all its assets in the state of its 
commercial domicile by confiscation and thereby has been extinguished, 
is deemed to continue in existence with regard to the non-confiscated 
foreign assets (20 BGHZ 4, 12, 15; 25 BGHZ 134, 143). 

2. The same rule must apply where the corporation has not been dis- 
solved but where the Czechoslovakian state, leaving its legal personality 
formally in existence, combined all membership rights in its hands. The 
question as to who owns those assets of the legal entity which, because 
of their situs outside the confiscating state, cannot be reached by the con- 
fisecation of the membership rights, cannot be solved satisfactorily except 
by assuming the existence of a separate legal entity in the situs state. 

II. The curator appointed by the District Court is qualified to represent 
the plaintiff in the German court proceeding. 

Under III-V the Court discussed the problem of currency conversion. 
The Supreme Court held that if the plaintiff had a place of management 
in Western Germany on the date of currency conversion (June 21, 1948) 
it was entitled to a conversion of its claim at the rate of 100:6.5. For 
the determination of this question the matter was remanded to the lower 
court. Decision of the Federal Supreme Court in the matter of K. e@mbH 
v. DZGK of October 6, 1960 (VII ZR 136/59). 33 Entscheidungen des 
Bundesgerichtshofes in Zivilsachen 195; 14 Neue Juristische Wochenschrift 
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ConFuLict or Laws * 


Estate duty—foreign immovables—Will governed by English law— 
proper law of disposition—trust for sale—Finance Act, 1949 (12, 
13 & 14 Geo. 6 c.47) 


The testator died domiciled in England. He had drawn his will in 
1908, leaving real estate in South Africa, as part of his settled residuary 
estate, on trust for sale and directing that his will be construed as far 
as permissible according to English law. The trustees of the settlement 
had become registered as owners of the said South African lands which had 
not yet been sold. The tenant for life having died, estate duty was de- 
manded on the disposition to the next tenant for life. This claim was 
opposed on the ground that by the Finance Act, 1949, Section 28(2), 
foreign immovables whose disposition is governed by a law other than that 
of England or Scotland, are exempt from liability to estate duty on a 
disposition thereof. The House of Lords, reversing the Court of Appeal, 
held that the proper law of the disposition in the case of immovables is the 
lex situs, and thus the disposition was governed by the law of South 
Africa (i.e., the law of the devise) and not by the law the testator had made 
applicable to the construction of his testamentary disposition. Had there 
been a change in the subject matter through an execution of the trust for 
sale, the proper law of the disposition may well have changed. Lord 
Radcliffe dissented on the ground that the disposition was governed by the 
will and that was admittedly governed by English law. Phillipson-Stow 
v. I.R.C., [1960] 3 All E.R. 814 (House of Lords, Viscount Simonds, Lords 
Reid, Radcliffe, Tucker and Denning, Nov. 31, 1960). 


Hague Rules—due diligence to make ship seaworthy—work entrusted 
to independent contractor—negligence of servant of independent 
contractor resulting in sea water damaging goods—did shipowner 
exercise due diligence?—Australian Sea Carriage of Goods Act, 
1924 (No. 22 of 1924) 


Prior to commencing a journey to Australia a ship had been sent to 
an independent contractor for repairs and overhauls. An inspection of 
the ship took place for purposes of the Lloyd’s Register while the ship 
was in the hands of the independent contractor. For this purpose all storm 
valves in the ship were opened for inspection. Due to the negligence of a 
servant employed by the independent contractor these valves were im- 
properly secured. On the return journey from Australia sea water 
seeped into a hold through two of these valves and damaged the goods. The 


*In view of expressions from readers that more material on conflict of laws should 
appear in the JouRNAL, selected cases (usually from countries other than the United 
States) involving transnational problems of private international law will hereafter be 
reported. Sub-headings such as the above will be used when the number of such 
cases warrants. 

The eases here reported have been prepared by Egon Guttmann, LL.B., LL. M. 
(London), Faculty of Law, University of Alberta, Edmonton, Alberta, Canada. 
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shippers sued the carriers, claiming that they had failed to exercise due 
diligence to make the ship seaworthy, as required by the Hague Rules, 
embodied in the Australian Sea Carriage of Goods Act, 1924. The House 
of Lords held that the wording in the Hague Rules, having been taken 
from the American Harter Act of 1893, the Australian Sea Carriage of 
Goods Act, 1904, the Canadian Water Carriage of Goods Act, 1910, will 
have to be interpreted in the light of the interpretation of the words in 
those Acts, for no interpretation is given to those words in the Australian 
Sea Carriage of Goods Act, 1924. On the basis of decisions both in 
English courts and in those of the United States, the House of Lords found 
that these words impose on the shipowner the duty of exercising due dili- 
gence to see that the ship is seaworthy, which he cannot entrust to an 
independent contractor to perform. Thus, in the circumstances, the ship- 
owners were liable for the negligence of the servant of the independent 
contractor. Riverstone Meat Co. Pty., Ltd. v. Lancashire Shipping Co., 
Ltd., [1961] 1 All E.R. 495 (House of Lords, Viscount Simonds, Lord 
Merriman, Lord Radcliffe, Lord Keith and Lord Hodson, Feb. 7, 1961). 


Marriage celebrated in England—jurisdiction—respondent neither 
domiciled in nor resident in England—immaterial whether marriage 
void or voidable. 


Petitioning wife had been domiciled in and resident in England at the 
time of the marriage. The respondent never had an English domicile 
and was now resident in Kuwait, his domicile being in Scotland. The 
petitioner prayed for a decree of nullity on the ground of incapacity in the 
husband or alternatively his willful refusal to consummate the marriage, 
both of which are, in English law, grounds for voiding the marriage. 
Objection having been taken to the jurisdiction of the court, the Court of 
Appeal reversed Karminski, J., and held that no distinction is to be drawn 
between marriages that are voidable and those that are void ab initio. 
A review of the history of jurisdiction in nullity cases indicated that the 
courts have throughout recognized that the court of the place of celebration 
provided the natural forum for adjudicating on the validity of a marriage 
in all cases, not just where the issue relates to ceremonial matters. Nor can 
a distinction be drawn between incapacity to consummate and a willful 
refusal to consummate as a basis for jurisdiction in nullity. Thus juris- 
diction exists to entertain a suit for nullity of any class whenever it is 
shown that the marriage was celebrated in England. Casey v. Casey, 
[1949] 2 All H.R. 110 not followed, being inconsistent with Ramsay-Fair- 
fax v. Ramsay-Fairfax, [1955] 3 All E.R. 695. Ross Smith v. Ross Smith, 
[1961] 2 W.L.R. 71; 1 All E.R. 255 (Court of Appeal, Omerod, Willmer 
and Upjohn, L.JJ., Dec. 20, 1960). 


English settlement giving power to withdraw funds—California judg- 
ment regarding capacity of settler—recognition of foreign judgment 


The settler in 1928 settled certain properties, reserving to himself the 
right to withdraw certain funds should the value of the property settled 
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exceed £33,000. In 1937 the settler moved to California and has lived 
there ever since. He contracted multiple sclerosis but was in no way 
impaired mentally. Letters of Guardianship, issued under the California 
Probate Code, Section 1460, by the Superior Court of California, appointed 
the wife of the settlor guardian of the person and the estate of the settlor. 
While such order still stood, the settlor gave notice of withdrawal to the 
Trustees. Buckley, J., held that this being a settlement governed by 
English law and the disability or disqualification arising of a penal nature, 
he need not give effect to it. ‘‘Penal’’ here does not mean punitive but 
‘‘means law of a kind which deprives the person affected of his rights or 
property in a way which adversely affects his interest.’’ The mere fact 
that such judgment is for his protection does not affect the nature of the 
foreign legal rule. Re Langley’s Settlement Trusts. Lloyds Bank, Ltd. 
v. Langley, [1961] 1 W.L.R. 41; 1 All E.R. 78 (Ch.D., Buckley, J., Nov. 


30, 1960). 


Jurisdiction—nullity—recognition of foreign decree recognized by 
domiciliary courts 


Prior to the marriage the wife was domiciled in England and the 
husband in Italy. The marriage ceremony took place in England. The 
marriage was never consummated, though a child was born as a result of 
fecundatio ab extra. In 1958 the husband obtained a divorce in the State 
of Chihuahua, Mexico, and later went to live in Castaneda, Switzerland, 
where the wife was also residing. He had been struck off the population 
register in San Remo, Italy, and had obtained registration in the register 
of Castaneda, Switzerland, when he petitioned for annulment of the 
marriage because of his impotence. Such decree was granted by the Swiss 
court in an action to which the wife had entered an appearance and during 
which the wife had admitted the facts alleged in the petition. The Swiss 
court considered the husband domiciled in Switzerland by virtue of the 
Swiss Civil Code, Article 24(2), based on residence where a domicile has 
been abandoned without a new domicile having been established. Lloyd- 
Jones, J., held that, according to English law, the husband had not lost his 
Italian domicile, but since the Italian courts will recognize the Swiss 
decree, so will an English court. The learned judge declined to decide 
whether the principle of Travers v. Holley, [1953] 2 All E.R. 794, would 
be applicable here, since English courts would have been prepared to 
grant a decree of nullity in these circumstances, based on the residence of 
both parties. Abate v. Cauvin, [1961] 1 All E.R. 569; 2 W.L.R. 221 
(P.D.A. Div. Divorce, Lloyd-Jones, J., Jan. 23, 1961). 


Sale of goods—subsequent government decree requiring export license 
—onus of obtaining license 


A contract for the sale of Egyptian undecorticated cottonseed cake, ¢.if. 
United Kingdom ports, contained a clause that the contract should be 
canceled if there should be a prohibition on export by an executive or 
legislative act done by or on behalf of the Egyptian Government. Subse- 
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quent to the contract being entered into, an Egyptian Government decree 
prohibited the export of undecorticated cottonseed cake without an export 
license. There was some evidence that the amount to be exported had been 
tendered for. The sellers failed to apply for such license and now relied 
on the above clause to exculpate them from liability for breach of contract. 
Held, affirming an arbitration award, that the onus was on the sellers 
to show that they were actually prevented from shipping by the pro- 
hibition on export. To do this, they must prove either that they had 
exercised reasonable diligence in applying for an export license and were 
unsuccessful, or that any reasonable steps they might have taken to ship the 
goods were foredoomed to failure... Vidler & Co. (London) Lid. v. R. 
Silcock & Sons, Ltd., [1960] 1 Li.L.L. Rep. 509 (Q.B. Div., Commercial 
Court, Pearson, J., May 10, 1960). 


Tort—accident in State of Maine, action in New Brunswick—evidence 
of foreign wrong—plea of guilty in Maine to charge of speeding 


Defendant, the driver of a motor car in which the plaintiff was a pas- 
senger, drove at an excessive speed with the result that an accident oc- 
curred. The accident occurred in Maine while parties were returning 
from a visit there to New Brunswick. Under the conflict of laws rule 
applicable to torts in New Brunswick, the plaintiff must prove that the 
wrong was not only actionable by the law of New Brunswick, but was also 
not justifiable by the law of the place where it was committed. The de- 
fendant admitted on the witness stand that he had pleaded guilty before a 
magistrate in Maine to a charge of speeding arising out of the accident. 
Held: The admission is sufficient to indicate that the act of driving at an 
excessive speed is not justifiable in Maine, and thus this is sufficient to 
base the action for tort in New Brunswick. Johnson v. Arbeau, 24 D.L.R. 
2d 740 (1960) (New Brunswick Supreme Court, Appeal Div., MeNair, 
C.J.N.B., Ritchie and West, JJ.A., April 29, 1959). 


Divorce—retroactive legislation—effect of decree by California court 
on person domiciled in British Columbia 


Appellant had obtained an interlocutory decree of divorce in 1930 from 
a California court. This decree was made final by the California court 
in 1939 without further application having been made to it. Not realizing 
the necessity for such application to be made, the appellant had ‘‘married”’ 
again in Washington, 1935. She subsequently moved to British Columbia 
with her second ‘‘husband.’’ In 1958, discovering that the divorce had 
only been made final in 1939, appellant applied to the California court 
and had the decree made final retroactively to 1930. Held, that when 
she ‘‘married’’ in Washington the appellant was still domiciled in Cali- 
fornia where her first husband lived, and thus did not have the capacity 
to marry again. After the decree had been made final in 1939, she had a 
domicile in British Columbia and thus the California court had no juris- 
diction in 1958 to affect the status of a person domiciled in British 
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‘Columbia. O’Halloran, J.A., dissented on the ground that no evidence was 


adduced to show the marriage invalid by the law of Washington, the 
divorce affected by the retroactive decree was a California divorcee and 
there is nothing to make such retroactive decree repugnant to the law of 
British Columbia. Ambrose v. Ambrose, 25 D.L.R. 2d 1 (1960) (British 
Columbia Court of Appeal, O’Halloran, Smith and Sheppard, JJ.A., June 
13, 1960). 


‘‘Proper law’’ of contract—illegality—expert witness 


Plaintiff had loaned to the defendant the sum of $500 while both were 
in Austria in 1949. The loan was to be repaid in Switzerland. Evi- 
dence was adduced by the defendant that such a loan was illegal by the 
law of Austria in 1949. Such evidence was given by a witness who had 
qualified in Hungary prior to 1914 and who gave evidence that he had to 
pass an examination in Austrian law to qualify in Hungary. In 1949 the 
witness had been a prosecutor in the American Military Court in Austria 
and thus claimed to a knowledge of Austrian law as at that time, though 
this was the only type of practice the witness had carried on in Austria. 
The court found the witness to be competent. After considering the vari- 
ous theories expounded in the cases as to the law which in the absence of 
any indication by the parties is to be applied to a contract of this kind, 
the court found that ‘‘the law with which the transaction has its closest 
and most real connection’’ is the law of Austria. As a result the contract 
was illegal and unenforceable in Ontario, for such law declaring it illegal 
is not of such penal or confiscatory nature that it should be disregarded 
in Ontario. Etler v. Kertesz, 26 D.L.R. 2d 209 (1961) (Ontario Court 
of Appeal, Porter, C.J.0., MacKay and McGillivray, JJ.A., Nov. 24, 1960). 
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Tome II: pp. 626. Index; Tome III: pp. viii, 412. Index. Leiden: 
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Perhaps the only generalization that can safely be drawn from the 
thirteen contributions to the 1958 Hague Academy lectures is that inter- 
national law has relevance for an extraordinarily wide range of con- 
temporary political, economic and even personal problems. Neither the 
amiable maxim: ‘‘De minimis non curat lex’’ nor its more somber partner: 
“De maximis non curat lex’’ finds support in these volumes. Even the 
use of personal names is shown to be governed in some respects by inter- 
national law as, on the other extreme, are the massive problems of 
‘*neaceful coexistence’’ and international authority. Subjects as diverse 
as the sale of goods, the Kashmir dispute, phonograph re-recordings, 
expropriation of property, and ‘‘gnosiological’’ problems are dealt with, 
along with the more conventional topics of compulsory jurisdiction, state 
responsibility and general principles of law. With all the diversity of 
subject and approach, a common thread runs through: the belief that 
legal conceptions and techniques are essential elements in producing order 
and security—and perhaps rationality—in international relationships. 

With so rich an offering, a reviewer can do little more than give the 
briefest indication of each of the contributions. One might appropriately 
begin with the lectures of the distinguished Editor-in-Chief of this 
JOURNAL, Professor Herbert Briggs, on ‘‘Reservations to the Acceptance 
of Compulsory Jurisdiction of the International Court of Justice.’’ With 
his usual high standards of scholarship and understanding, Professor 
Briggs comprehensively covers his subject, dealing with such questions 
as the permissibility of reservations, the conditions of reciprocity, the 
time limits of declarations and reservations ratione temporis, reservations 
concerning other methods of peaceful settlement, those on disputes in time 
of war and, finally, the domestic jurisdiction reservation. Professor Briggs 
is particularly eloquent on the objections to the ‘‘peremptory’’ domestic 
jurisdiction reservation (exemplified by the Connally Amendment), which 
he regards as both unnecessary and ineffectual as a bar to the Court’s 
jurisdiction. 

A substantial contribution to understanding the Soviet conception of 
contemporary international law is made by Professor Grigory I. Tunkin 
in a series of lectures entitled, not unexpectedly, ‘‘Coexistence and Inter- 
national Law.’’ Professor Tunkin, who is the Chief of the Legal Depart- 
ment of the Foreign Ministry of the U.S.S.R., as well as a member, and 
in 1961 the Chairman, of the International Law Commission, reveals an 
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impressive knowledge of the literature of international law in French, 
English, German and Spanish, and considerable skill in relating his own 
views to accepted concepts and theories of international law. Contrary 
to opinions expressed in earlier Soviet writings (for example, by Korovin), 
Professor Tunkin asserts with emphasis that general international law 
exists and is binding on all states, regardless of ideological and structural 
differences. He finds, with approval, the main principles of international 
law embodied in the Charter of the United Nations, but he also calls for 
the development of new legal norms, especially in regard to the reduction 
of armaments, the definition of aggression, and the right of self-determina- 
tion. While Professor Tunkin acknowledges the importance of strict 
observance of legal norms, he does not in these lectures discuss the measures 
that should be taken on the international level to assure the actual ob- 
servance and implementation of legal principles and rules. 

The gap between principles and practice is largely the theme of Dr. 
Jacob Robinson’s spirited lectures on ‘‘The Metamorphosis of the United 
Nations.’’ The hopes and expectations of San Francisco, he finds, have 
been largely frustrated, and while he asserts that this is no jugement de 
valeur, it is evident that he regards the record as depressing because the 
pursuit of national interests and majority rule have, in his opinion, over- 
ridden respect for law and for the common purposes of the Charter. The 
ease for the prosecution is well documented (as one might expect from 
Dr. Robinson), and the student of international organization will find 
both facts and insights that should not be ignored. But, as Dr. Robinson 
will concede, this is not the whole story of the United Nations evolution, 
and one would have liked to see a scholar of his extraordinary experience 
and erudition give more attention to the positive aspects of the meta- 
morphosis: for example, the way in which ‘‘operational’’ activities which 
were not envisaged in San Francisco have given rise to new legal norms 
and have contributed to the recognition of common purposes, and also the 
degree to which the expectations of what is ‘‘right’’ (for example, in 
regard to unilateral use of force) have been influenced by the collective 
judgment of U.N. organs applying Charter precepts. 

These more encouraging aspects of the evolution of international organi- 
zation are the concern of Professor A. J. P. Tammes of the University 
of Amsterdam in a series of lectures entitled ‘‘Decisions of International 
Organs as a Source of International Law.’’ Professor Tammes, a scholar 
who has often been a delegate to the United Nations, describes, with 
abundant example, the methods and functions of international decision- 
making, and discusses the many factors that determine whether such de- 
cisions may constitute authoritative sources of public international law. 
This is an unusually difficult subject, and Professor Tammes should be 
congratulated not only for his valuable research, but for his perceptive 
treatment of a complex and still largely unexplored field. He recognizes 
that the authority of a U.N. resolution is not determined solely by juridical 
doctrine, although that aspect cannot be ignored; it is also a question of 
whether the decision is given effect and that in turn depends on various 
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elements: procedural and organizational requirements, the role of investi- 
gation and reporting, the weight of ‘‘disinterested’’ support, considerations 
of reciprocity, material advantages, domestic and world opinion, and so on. 
Many of the points call for more expanded treatment and for a clearer 
focus, and it is to be hoped that Professor Tammes and other scholars 
will further chart this area of increasing importance for international law. 

A series of lectures on the fundamental aspects of ‘‘State Responsibility’”’ 
and their relation to contemporary problems is presented by Professor 
F. V. Garcia Amador of Cuba, who has been the Special Rapporteur of 
the International Law Commission on that subject since 1955. The lectures 
summarize concisely and with admirable clarity the basic theories of inter- 
national responsibility, the rules concerning imputability, the doctrine of 
diplomatic protection, and the crucial problem of exhaustion of local 
remedies. Of greatest interest, however, are his suggestions for changes 
in the traditional conceptions on the basis of new ideas which have recently 
emerged. One such suggestion is that the classic opposition between the 
international standard of justice and the principle of equality between 
nationals and aliens should be replaced (‘‘integrated’’) by a new set of 
principles based on the internationalization of human rights as recognized 
in a whole series of existing charters, declarations and conventions. Al- 
though this proposal has not as yet won favor in the International Law 
Commission, it may well play a constructive réle in future developments. 
Perhaps more significant practice would be Professor Garcia Amador’s 
proposals to reduce substantially the traditional area of diplomatic protec- 
tion by greater recognition of the capacity of individuals to bring claims 
on the international level and to expand the practical opportunity for them 
to do so through claims commissions and arbitral tribunals. With regard 
to reparation, he suggests the desirability of punitive measures against 
guilty individuals, rather than against the state, on the basis of recognized 
international criminal responsibility, and he proposes that there should be 
greater emphasis on effective guarantees for the future security of persons 
and property rather than on pecuniary damages or ‘‘satisfaction’’ for past 
delicts. These are sensible and moderate suggestions, but some readers 
may be disappointed that the lectures do not deal with the thornier prob- 
lems of reparation, such as those raised by measures of expropriation and 
termination of concessions. 

One of India’s leading scholars, Professor C. J. Chacko, Head of the 
Political Science Department of Delhi University, has contributed a useful, 
if somewhat heterogeneous, series of articles on ‘‘India’s Contribution to 
the Field of International Law Concepts.’’ In the first of these, he deals 
succinctly with the background of international law in ancient India; he 
then devotes two lectures to some twenty-five cases in the Indian courts 
relating to international law; a further chapter deals with the position 
under international law of the Indian States prior to independence, and 
problems of succession that have arisen. In the final chapter, dealing 
solely with the Kashmir question, he presents the legal arguments in 
support of the Indian position on this problem. Professor Chacko’s con- 
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tribution is most welcome and it is to be hoped that the Academy will 
continue to invite scholars from Asia and Africa to lecture on developments 
in their countries relevant to international law. 

Two contributions on the fundamentals of international law are included: 
the first, on the standard subject of the principles of public international 
law, is by the distinguished Professor Charles Rousseau, of the University 
of Paris; the other, on ‘‘The Characteristics of the International Legal 
Order’’ is by Professor Piero Ziccardi of the University of Milan. The 
latter constitutes an impressive attempt to deal with fundamental epistomo- 
logical and methodological problems inherent in a systematic analysis of 
international law concepts. 

Professor Paul Guggenheim of Geneva has contributed an exceptionally 
learned series of lectures entitled ‘‘Contributions a l’Histoire des Sources 
du Droit des Gens.’’ In the first two lectures he covers the fundamental 
ideas of international law as they appeared in medieval philosophy and in 
the theories of the founders of international law. He goes on to describe 
the history of the principles on the creation of international law, devoting 
separate chapters to customary law, international treaties and general prin- 
ciples of law. Professor Guggenheim approaches his subject not as an 
historian but as one who is concerned primarily with the interpretation and 
application of present-day international law. In this regard it is of par- 
ticular interest to consider his discussion of the ideas of custom and es- 
pecially of the development of the notion opinio juris sive necessitatis. 

Four of the contributions of this Recueid fall in what may loosely be 
described as the domain of private international law. The most ambitious 
is the comprehensive study by Professor B. A. Wortley of the University of 
Manchester, entitled ‘‘The General Principles of Private International 
Law.’’ This title, Professor Wortley points out, is not entirely apt, both 
because the problems of conflict of laws dealt with often require solution 
on the basis of public international law, and because states and other public 
bodies are increasingly the owners of property and bearers of contractual 
rights involved in international transactions. His lectures accord special 
importance to the Benelux Convention of 1951 on the conflict of laws, which 
he regards as the ‘‘neatest and most compact code’’ of the conflict of laws 
ever devised and one that seems to provide a desirable solution for most of 
the problems in the field. This convention is the framework for Professor 
Wortley’s detailed treatment of such subjects as the family, succession, 
artificial persons, contracts, protection from personal injury and protec- 
tion of property. The most extensive study is given to the last topic and it 
is in this area that the author treats the controversial problems arising 
from state action that is contrary to international law. Throughout the 
lectures, Professor Wortley shows both his awareness of practical considera- 
tions and his concern for the claims of individual human beings to enjoy 
fundamental rights everywhere, and to be protected in the exercise of such 
rights by the ordinary courts of private law. 

The problems of the conflict of laws in connection with international 
sales are discussed in the lectures of Baron Louis Frédéricq of Belgium, 
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who is the author of the well-known treatise on commercial law and a lead- 
ing participant in the work of the Hague Conference on Private Inter- 
national Law. Professor Frédéricq, like Professor Wortley, places con- 
siderable emphasis on the 1951 Benelux Convention as well as on the two 
Hague conventions of 1951 and 1956 dealing specifically with the law ap- 
plicable to sales of movable property. His treatment of the rules laid down 
by these conventions is lucid and detailed, and they reveal the high degree 
of scholarship and care that has gone into the conventions drafted by the 
Hague Conference and by the Benelux countries in regard to international 
sales. Although these conventions have not yet been ratified, Professor 
Frédériceq optimistically considers them a significant step toward the unifi- 
cation of law in Western Europe, not only with respect to rules of private 
international law but in regard to the substantive national law as well. 

The leading authority on international copyright problems, Professor 
Plinio Bolla of Switzerland, reviews the several European and American 
conventions which led up to the Universal Copyright Convention of 1952, 
and summarizes the essential provisions of that convention. His final lec- 
ture proposes a new international convention for the protection of rights 
‘“dits voisin’’ of copyright, such as rights relating to phonograph record- 
ings, translations, film material, ete. which are not covered by the Universal 
Copyright Convention. He examines drafts prepared in Geneva in 1956 
and in Monaco in 1957, and puts forward specific proposals to meet the 
needs resulting from new technological and social developments in the fields 
of entertainment and intellectual intercourse. 

What does international law have to do with personal names? This is 
the unusual subject covered by the late Professor Walter Schatzel, Director 
of the Institute of International Law and Polities of the University of Bonn. 
Americans may be surprised, since the United States leaves it almost 
entirely to the individual to adopt whatever name he pleases as long as he 
does not use it fraudulently. However, most other countries have legisla- 
tion on both first and family names and restrict changes in names, thus 
giving rise to problems of conflict of laws, especially in the case of indi- 
viduals who have left their country of origin. Professor Schatzel has 
summarized the national laws and principles of private international law 
applicable to names and changes of name, interspersing anecdotal and 
historical examples that add much to readability. He goes into some detail 
concerning persons with double nationality and double names, refugees and 
stateless persons who have changed their names, and the rules governing 
monarchs, former monarchs and nobility. He has found that customary 
international law not only protects the use of titles but also, in the case of 
royalty, sanctions the use of false names on legal documents. Former 
monarchs, although deprived of their title by their country of nationality, 
are accorded by international custom the right to use the title abroad. 
Somewhat more complicated and subtle distinctions arise in regard to titles 
of nobility, particularly since a considerable number of states have provided 
varying rules regarding the use of titles, noble names, and even the use of 
the nobiliary particles (¢.g., de, von). This is hardly a matter of great 
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concern except to the people involved, but commoners may derive some 


pleasure from the difficulties encountered by those of noble lineage. 
Oscar SCHACHTER 


Le Organizzazioni Internazionali. By Angelo Piero Sereni. Milan: Dott. 
A. Giuffré, 1959. pp. xxviii, 326. Indices. 


Diritto Internazionale. Vol. Il: Organizzazione Internazionale. Part II: 
Soggetti a Carattere Funzionale (Le Organizzazioni Internazionali). By 
Angelo Piero Sereni. Milan: Dott A. Giuffré, 1960. pp. xx, 769-1225. 


L. 3000. 


The readers of this JourNau are familiar with Professor Sereni’s work 
in the field of international law; he has investigated both its historical 
foundations and its new frontiers (e¢.g., in his book on agency in inter- 
national law). He has also made important contributions to comparative 
law, especially in his studies on American law, which were collected in 
Volume I of his Studi di Diritto Comparato (1956). In the present two 
volumes he has combined his diverse talents in a comparative study of 
international organizations. This study was published first as a separate 
book, and later it was incorporated in his great treatise on international 
law, the first two volumes of which were reviewed in this JOURNAL.'* 
While there are some details in the first book which do not appear in the 
treatise, in general the author brought various sections up to date in the 
later text, which contains also a second part dealing seriatim with various 
international organizations, global and regional. On the other hand, only 
the first book contains indices, both analytical and of documents cited. 
(For the purpose of this review, these two books will be treated as one, 
the page references relating to the treatise on international law.) 

Professor Sereni has written an excellent comparative book on inter- 
national organizations, quite different from other books on the subject. 
It seems customary to deal with this matter in a compartmented manner— 
discussing each organization separately or in groups divided in accordance 
with the purposes or scope of the various organizations (political, economic, 
technical or regional). While Sereni does that in the last part of the 
book, two thirds of it are devoted to true comparative analysis. In this 
respect, he follows the good example set by Jenks in his article on ‘‘Some 
Constitutional Problems of International Organizations,’’? and unfortu- 
nately not followed by other writers on the subject. 

The book is written in truly continental manner, as the author concen- 
trates on theoretical questions, on an analysis of constitutional instruments 
and on exhaustive annotation of the growing literature on international 
organizations. In these areas the author is among the best and his book 
deserves praise for both the clarity of the language in dealing with com- 
plicated problems and the exhaustive treatment of the various facets of 
each question. Sometimes perhaps there are too many subdivisions, e.g., 


1Vol. 51, pp. 441-443 (1957); Vol. 53, pp. 199-201 (1959). 
222 British Year Book of International Law 11-72 (1945). 
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where Sereni tries to distinguish between functions and powers of an organ, 
or between its acts and activities. But, in general, he has systematized the 
multitudinous problems in an effective manner, clarifying many difficult 
points and putting various issues in proper perspective. 

Sereni’s book fulfills adequately its main purpose—to discuss in a com- 
parative manner the common problems of international organizations in 
the light of constitutional documents and doctrinal writings. It does not, 
however, go far below the surface of these documents into the actual 
practice of the organizations; it neglects the many constitutional develop- 
ments which have not been recorded in the constitutions. While he is 
familiar with a few well-known developments in the United Nations (such 
as the Uniting for Peace resolution by which the General Assembly con- 
ferred upon itself important new powers) and in some European organi- 
zations, he neglects most of the activities of the specialized agencies. Un- 
less a question has reached the International Court of Justice, or has 
been recorded in a book or article, it escapes the attention of the author. 
There is no mention, for instance, of the problems relating to associate 
membership which have arisen in various international organizations, or 
of the ingenious solution by the International Labor Organization of the 
question of membership of non-self-governing territories. Similarly, the 
issue of geographical distribution of seats on executive councils of various 
organizations is hardly noticed, and the studies made on the subject by the 
Food and Agriculture Organization are completely neglected. Changes 
made in constitutional provisions are not considered if they were made not 
by a treaty but by a simplified constitutional process; thus the number of 
the Executive Directors of the International Bank is given as twelve (pages 
941, 959), though it has by now been increased to eighteen. When ref- 
erences are made to organizational practices, they are not always accurate; 
there is, for instance, the statement that the Interim Committee of the 
General Assembly is to be composed of only some Members of the United 
Nations (page 996), though all Members belong to it. Similarly, the 
statement on the ‘‘double veto’’ is quite erroneous (page 1108), as is the 
statement on membership of UNESCO which is not entirely automatic 
for the Members of the United Nations (page 1134). There is also some 
confusion between the European Nuclear Energy Agency and the Inter- 
national Atomic Energy Agency which is not a subordinate agency of the 
0.E.E.C. (page 866). It may be also pointed out that of some 150 ex- 
isting international organizations only about ninety are mentioned and 
only twenty are actually discussed. 

Considering, however, the important contribution of this book to the 
method of study of international organizations, these and similar minor 
inaccuracies are not really important. What counts most is that we have. 
here the first systematic treatise on international organizations of a breadth 
and depth not previously attempted. Nobody working in the field of inter- 
national organizations can afford to neglect it. It may be hoped that this 
book will open a new way for others to follow so that this vast hitherto 


uninvestigated area will be given the attention it deserves. 
Louis B. SoHN 
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Locke on War and Peace. By Richard H. Cox. New York: Oxford Uni- 
versity Press; Oxford: The Clarendon Press, 1960. pp. xx, 220. Index. 
$5.60. 

The author presents what purports to be a new interpretation of John 
Locke’s treatises on government. The main issue concerns the concept 
of the ‘‘state of nature’’ in which men are supposed to have lived before the 
institution of government. Locke used the terms in a psychological, rather 
than an historical; sense to indicate the social consequences of ‘‘ human 
nature’’ uncontrolled by governmental institutions, but he thought that 
man had a dual nature. On the one hand his will, motivated by his 
passions, urged action for immediate self-preservation inducing a ‘‘state 
of war,’’ but on the other hand, his reason taught him that only by ob- 
serving the ‘‘law of nature’’ could he emancipate himself from this situa- 
tion in which the life of man, was, according to Hobbes, ‘‘nasty, brutish, 
and short.’’ The ‘‘state of nature’’ is used by Locke to describe both of 
these conditions, but, according to Cox, the rational and peaceful state of 
nature, supported by quotations from the Bible and Hooker, was not 
really believed in by Locke. Like Hobbes he thought that in a state of 
nature human passions would triumph over human reason. Consequently 
war was natural to man, and peace was artificial—the consequence of the 
‘*social contract’’ and the establishment of government. 

Locke recognized that sovereign states were, in relation to one another, 
in a ‘‘state of nature,’’ and his argument suggests that their ambitions 
would prevent their voluntary observance of the ‘‘law of nature,’’ and 
that, therefore, they could emancipate themselves from the continuous 
danger of war only by establishing effective international institutions. He 
did not, however, expect them voluntarily to submit to such institutions 
because the citizens of each state had established it by the ‘‘social contract’’ 
to be independent. As a result the security of each state, Locke thought, 
depended on the ‘‘prudence’’ of its government rather than on ‘‘natural 
law.’’ Cox thus seeks to enlist the support of Locke for the ‘‘realist’’ 
school of writers on contemporary international relations, who believed 
that the policy of states flows from the will to power rather than from 
rational thought. 

Is the interpretation of Locke presented by Cox really new? It is true 
that Locke is often said to have taken a more optimistic view of human 
nature than did Hobbes and in some paragraphs of the ‘‘Treatises’’ he 
presents the ‘‘state of nature’’ as idyllic. But it has always been recog- 
nized that Locke thought that human existence, when every man was judge 
and executioner in his own case, would be precarious, and that reason 
induced a social contract and submission of all men to government, though 
not, as Hobbes suggested, total submission. In Locke’s opinion, under the 
social contract, men reserved the ‘‘right of revolution’’ against a govern- 
ment which violated their natural rights. 

Does Cox draw proper deductions from Locke in regard to contemporary 
international relations? It is true that in the brief application of his 
theory to the relations of sovereign states, Locke exhibits less confidence 
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than did Grotius in their willingness to observe natural law and inter- 
national law, and sees little hope for a ‘‘social contract’’ among them. But 
' it seems rash to draw from this conclusions as to what Locke might have 
thought of international relations in the age of telecommunication, nuclear 
fission and the penetration of outer space. In that situation he might have 
found the arguments for complete sovereignty less cogent. 

For the international lawyer the book is of particular interest because 
of its comparison of the views of Grotius, Hooker, Hobbes and Locke on 


its subject. 
QuINCY WRIGHT 


How United Nations Decisions Are Made. By John G. Hadwen and Johan 
Kaufmann. Leyden: A. W. Sijthoff, 1960. pp. vi, 144. Fl. 13.50. 


In this slim volume two thoughtful United Nations delegates—one 
representing Netherlands, the other Canada—have provided an ‘‘in- 
sider’s’’ account of how United Nations business is carried on by national 
delegations. As they indicate, only a small part of what goes on is revealed 
in public debate and formal resolutions; by far the greater part takes 
place behind the scenes in a complicated and almost continuous process of 
communication and collaboration that is generally livelier and more sig- 
nificant than the statements made for the public record. There is, of 
course, a relation between the quiet diplomacy and the public discussion, 
but the relationship may not always be evident to the outsider. As Dean 
Rusk has noted, public debate that is ‘‘prolonged, boring, discouraging”’ 
may in fact be ‘‘sophisticated, useful, and often a planned device for finding 
time in which the fever can subside.’’ 

In endeavoring to describe what goes on behind the scenes, Messrs. 
Kaufmann and Hadwen have avoided the elaborate conceptual schemes 
developed in the literature on ‘‘decision making’’; they use common-sense 
categories and write in unpretentious and readable prose. For example, in 
their chapter on ‘‘Organization and Methods of Delegations,’’ there are 
observations on the kind of people assigned to delegations, where and how 
they negotiate, how resolutions are initiated and sponsors obtained, the 
importance of timing, the réle of Committee officers and the Secretariat, 
even the relation of eating and drinking to United Nations diplomacy. 
It may surprise some that the authors find considerable advantages both in 
the New York location of the United Nations and in the facilities of the 
United Nations buildings. Much of this material is familiar to those in the 
Organization, but it will certainly be illuminating to those who have only 
read about the United Nations. 

In a more ambitious chapter, the authors discuss the ‘‘influences behind 
the decisions’’ in terms of national self-interest, moral factors, the réle of 
blocs, the pressure for compromise and the significance of public opinion. 
While the chapter contains more than a fair proportion of truisms, it has 
also many perceptive insights derived from actual experience. A separate 
chapter has been devoted to the motives behind the drive for international 
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economic aid both in and outside the United Nations; here the authors 
tend to come close to advocacy, since they are persuaded of the advantages 
of increasing multilateral assistance. In another chapter, they tell in some 
detail the eight-year story of SUNFED and the Special Fund, a drama 
in which both authors played leading réles. A final chapter concentrates 
on a single example of negotiation dealing with the relatively narrow 
question of the usability of contributions made to the Special Fund. 
Through this microseopic treatment the authors reveal the considerable 
effort that goes into even minor United Nations decisions and how sig- 
nificant individual endeavors can be in avoiding splits harmful to United 
Nations programs and in achieving results based on recognition of the 
common interest in international co-operation. 

Both Mr. Hadwen and Mr. Kaufmann have distinguished themselves as 
individual delegates, and they have now increased our debt to them by 
taking time from their heavy schedules to make this enlightening contri- 


bution to our understanding of international organization. 
Oscark SCHACHTER 


Yearbook of the European Convention on Human Rights. The European 
Commission and European Court of Human Rights. Vol. Il: 1958- 
1959. The Hague: Martinus Nijhoff, 1960. pp. xv, 684. Gld. 28. 


This is the second volume of an important publication, the first volume of 
which appeared under the title, European Commission of Human Rights. 
Documents and Decisions 1955-1956-1957.1_ In Part I (Basic Texts) the 
second volume contains the text of the Rules of Court of the European 
Court of Human Rights, adopted in 1959, a remarkable document, drawn 
up by the Court in application of the principle of effectiveness, on the basis 
of the rather scanty provisions of Section IV of the Convention. 

Part Two, devoted to Decisions of the Commission, contains (in Chapter 
I) the documents relating to two inter-state applications (requétes entrétati- 
ques) of Greece against the United Kingdom relating to Cyprus. In one 
of them Greece alleged that a series of emergency laws and regulations in 
foree in Cyprus were incompatible with the provisions of the convention 
and that the conditions required by Article 15 for derogations from its 
provisions were not present. The United Kingdom Government denied 
that it violated the convention, relying, inter alia, on the existence in 
Cyprus of a ‘‘public emergency threatening the life of the nation.’’ The 
Application was declared admissible, the Commission eventually drew up a 
report containing the views of both the majority and the minority, and the 
Committee of Ministers was called upon to decide whether there had been a 
violation of the convention (Article 32). In the meantime the problem of 
Cyprus was settled by the Zurich and London Agreements, whereupon the 
Committee of Ministers decided, on the joint proposal of Grece and the 
United Kingdom, that no further action was called for. The second Ap- 
Plication of Greece was declared partly admissible and partly inadmissible. 


1 Reviewed in 55 A.J.I.L. 200 (1961). 
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In view of the significance of the Zurich and London Agreements as a 
means of restoring to the population of Cyprus the full enjoyment of their 
rights and freedoms, and since the terms of the convention were again 
being fully observed in Cyprus, the Commission decided to terminate the 
proceedings in regard to the second Application, without judging its 
merits. The Committee of Ministers concurred. 

Chapter II (Individual Applications) records that the number of 
petitions received in 1956 and 1957 was 205, in 1958 and 1959, 329. In the 
course of the latter period three applications were declared admissible: 
De Becker v. Belgium, Lawless v. Ireland, and Nielsen v. Denmark. The 
decisions declaring these petitions admissible are published in full. Only 
the decisions on the admissibility of the petitions, as distinct from the 
reports of the Commission under Article 31 (1) of the convention, are made 
public. Of the latter it has been said that they partake of the in camera 
character of the proceedings of the Commission (Article 33); the states 
concerned are not at liberty to publish them (Article 31 (2) ). 

The volume also contains thirteen decisions by which petitions were de- 
clared inadmissible; in one of them, which was rejected on the ground of 
non-exhaustion of domestic remedies, the Commission hinted that the case 
raised by the petitioner would be a matter of serious consideration and 
decided that ‘‘if hereafter the Applicant should finally exhaust the local 
remedies available to him in Sweden and should then file a fresh Applica- 
tion . . . the proceedings in the present Application will be treated as 
forming part of the proceedings in the new Application”’ (p. 376). 

Part III (The Convention within the Member States of the Council of 
Europe) contains parliamentary papers and records of Member States 
having a bearing on the convention, and extracts from decisions of national 
courts interpreting and applying the convention. 

In this second volume of the Yearbook the decisions are arranged in 
chronological order. It is said to contain all the important decisions taken 
in 1958/1959. Those which are ‘‘most interesting’’ are given in French 
and English, the others appear in French only. Students of international 
law and, in particular, those concerned with the international protection 
of human rights in other regions of the world (the Americas and, it is 
hoped, soon in Africa) as well as on a worldwide scale, will welcome this 
comprehensive volume and also the decision to publish future Yearbooks 


annually. 
Econ ScHWELB 


Das fremde éffentliche Recht im Internationalen Kollisionsrecht. By Ru- 
dolf Heiz. Ziirich: Polygraphischer Verlag, 1960. pp. xxi, 343. Sw. 
Fr. 24. 

The author of this book (a ‘‘Ziircher Dissertation’’) deserves encourage- 

ment; his approach reflects unusual intellectual curiosity combined with 4 


2 At the time of the writing of this review the European Court of Human Rights was 
seized of the Lawless and De Becker cases. 
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bent towards tackling complex legal issues. To come to grips with these 
issues he seeks to relate them to the underlying legal principles and to 
validate these principles by reference to the practice of states and the views 
expressed by representative writers in the field; in particular, he relies 
extensively on relevant Anglo-American and Continental case law. The 
material is systematically arranged with the aid of a detailed outline. The 
book is in three parts: Part I deals with the legal nature of ‘‘international 
conflict law’’ (internationales Kollisionsrecht) ; Part II covers the question 
of the applicability of foreign public law from the viewpoint of domestic 
law; and Part III deals with the same question from the viewpoint of inter- 
national law, with special reference to the law governing foreign confisca- 
tions and expropriations. The author discusses in considerable detail 
(pages 54-84) the principle of the non-applicability of foreign public law; 
he finds that most theorists on the subject contend that: ‘‘fiir fremdes 
éffentliches Recht set im Rahmen einer internationalprivatrechtlichen 
Verweisung grundsdatzlich kein Platz’’ (page 73), and that courts of many 
countries refuse to apply foreign public law (see, e.g., page 69, note 46). 
He considers the Anglo-American doctrine of the non-applicability of 
foreign penal, fiscal, confiseatory and revenue law as a special aspect of 
this principle (pages 73-74). In his view rigid reliance on this principle 
may lead to results which are neither persuasive nor sound as a matter 
of policy. Illustrations of deviations from this principle in the practice of 
courts are given on pages 85-131; on the basis of case law it is concluded 
that it is impossible to single out as inapplicable any particular segment 
of foreign public law (page 132). The author advances the view that the 
real reason for exclusion by courts of provisions of foreign public law is 
their being contrary to the public policy of the forum rather than their 
public law nature (page 137). In Part III the author discusses, inter alia, 
international agreements that require courts to take cognizance of foreign 
public law (see especially pages 302-317). 

Notwithstanding the many praiseworthy features of the monograph 
under review, several points should be mentioned in which the study is not 
persuasive or falls short of the high standards which the author obviously 
cherishes: (1) In the conflict between the ‘‘monistic’’ and ‘‘dualist’’ 
schools of international law the author:seems to favor a moderate monism 
as advocated by Kelsen and Verdross (pages 43-44) ; at times, however, he 
seems to subscribe to the radical or extreme version of monism, while at 
other times he overemphasizes perhaps ‘‘sovereignty’’ in a manner con- 
trary to the spirit of either form of monism (see, e.g., page 164). (2) 
The term ‘‘internationales Kollisionsrecht’’ is not free from ambiguity; 
it seems to be a hybrid, covering both traditional ‘‘conflict of laws’’ and 
‘“private international law.’’ This ambiguity is particularly troublesome 
in the second part of the book which discusses what is styled internationale 
Kollisionsnormen des Landesrechts. (3) Although the implications and 
usefulness of ‘‘publie policy’’ in conflict law are lucidly expounded (pages 
132-144), and although the author rightly warns against all too frequent 
and far-reaching reliance on ‘‘public policy’’ as a means of preventing the 
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application of foreign public law, there are many passages in the book 
which may be understood as favoring an approach that transcends a 
moderate use of the ‘‘public policy’’ device (see, ¢.g., pages 206-209, 224- 
234 and 288-294). (4) Some generalizations go too far, e.g., the conten- 
tion that a state may not examine whether another state acts in accordance 
with its law; this contention seems to be contradicted by the practice of 
states. (5) In discussing the implications of Article VIII, Section 2(b) 
of the Articles of Agreement of the International Monetary Fund (relating 
to the unenforceability of certain contracts) the author states in effect that 
certain contracts may not be the object of a law suit (‘‘aus Devisenkon- 
trakten’’ kann ‘‘nicht geklagt werden’’), while the Fund Agreement merely 
states that they shall be ‘‘unenforceable’’ (page 316, note 37). Also the 
comment: ‘‘Das Abkommen sah also lediglich eine internationale Undurch- 
fiihrbarkeit der unter fremdem Rechte nichtigen Vertrage vor’’ is some- 
what misleading. Actually, the Fund Agreement refers in this context to 
contracts which are ‘‘contrary to’’ certain exchange control regulations of 
members, but leaves the question open whether and to what extent such 


contracts are void or voidable. 
Hans AvFRICHT * 


International Law in Vertical Space: Air—Outer Space—Ether. By 
Julian G. Verplaetse. Madrid: Published by the author, 1960. pp. xii, 
505. Index. 


This large volume is au ambitious attempt to cover all aspects of public 
and private international law of the air, outer space, and radio. It is 
divided into six parts: concepts and sources; constitutional law; adminis- 
trative law; private law; criminal law; and the law of war and neutrality. 
Questions of sovereignty in space are discussed under ‘‘constitutional 
law.’’ 

The book suffers from the author’s excessive reverence for the printed 
word. He apparently feels compelled to take account of every published 
view on every point, no matter how trivial or far-fetched. As a result, the 
work resembles a digest and lacks originality and depth, although some of 
the author’s own opinions, when he gets around to expressing them, are 
sound. It also suffers from infelicity in the use of a language in which 
the author is obviously not at home. 

There are many inaccuracies and imprecisions of expression and thought, 
sometimes resulting in seeming contradictions. The author says, for ex- 
ample: ‘‘The Habana Convention was not signed but incorporated into the 
Final Act of the Sixth International Conference of American States. The 
Spanish authentic text was signed by 21 States and ratified by twelve.” 
(Page 25.) He makes the incorrect statement that when the Chicago 
International Air Transport Agreement was signed in 1944, the Latin 


*Legal Department, International Monetary Fund, Washington, D. C. The views 
expressed are those of the reviewer and not necessarily those of the International 
Monetary Fund. 
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American states ‘‘had already with the U. S. bilateral Agreements on 
similar terms.’’ (Page 29.) There is constant confusion between the 
Annexes appended to the Chicago Convention, which were mere models not 
intended to come into operation, and the Annexes subsequently adopted by 
the Council of I.C.A.O. The Bermuda Agreement of 1946 is inaccurately 
said to grant ‘‘the right of commercial stop on certain routes with the 
corresponding renounciation [sic] of the U. 8. to the fifth Freedom.’’ 
(Page 34.) An article by the reviewer is cited as accepting ‘‘hot pursuit 
over land,’’ a point with which the article does not deal (page 115). It 
is suggested, contrary to the available evidence, that the U.S.S.R. regards 
celestial bodies as res nullius which may be appropriated by occupation 
(pages 161, 163). At pages 176-177 the author correctly points out that the 
proposed amendment to the Chicago Convention, which was designed to 
exclude Spain from I.C.A.O., never obtained the required ratifications, 
but at page 188 he refers to the proposal, without qualification, as ‘‘the new 
art. 93bis, adopted in May 1947’’ and as evidence of ‘‘the political tie of 
1.C.A.0. with U.N.O.’’ and goes on to say: ‘‘One of the most famous 
eases was the exclusion of Spain ... from I1.C.A.0.’’ At page 79 he 
asserts that no country, ‘‘at the time of ratification,’’ ‘‘applied the reserva- 
tion’? to the Warsaw Convention designed to exclude air transportation 
performed directly by the state from the scope of the Convention, but at 
page 287 correctly points out that the United States adhered to the Con- 
vention subject to this reservation. The summary of the case of Regina v. 
Martin (pp. 410-411) is hardly intelligible. The Dominican Republic is 
persistently called ‘‘ Domenica.”’ 

This book cannot be regarded as a serious contribution to the develop- 
ment of air law or space law. Its value as a reference work, which could 
have been considerable, is impaired by the many inaccuracies, the lack of a 
comprehensive bibliography, and the imprecision of many citations. 

Ouiver J. Lissirzyn 


Treaties and Executive Agreements in the United States. By Elbert M. 
Byrd, Jr. The Hague: Martinus Nijhoff, 1960. pp. x, 276. Ap- 
pendices. Bibliography. Index. Gld. 21. 


This is a study of international agreements made by a federal nation— 
a study of the several modes of making them, and of their internal effect. 
Mr. Byrd, member of the Faculty of Government and Politics at the Uni- 
versity of Maryland, here re-surveys, in careful detail, much of the Bricker 
Amendment battlefield. His scholarly attention has been most closely 
given to statements on American foreign relations made by the Founding 
Fathers or their immediate successors, particularly the debates in the 
House on Edward Livingston’s motion in 1796 that the President be asked 
for the papers relating to the Jay Treaty. In the course of these debates 
there emerged all the fundamental issues concerning treaties as internal 
law in the United States, and the possibility or not of subsequent Congres- 


1 See Chapter 3. 
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sional nullification which were merely rediscovered in the Bricker discus- 
sions. 

Mr. Byrd has also made a thorough search of Supreme Court decisions 
from the earliest days, to collect statements of the Justices concerning 
treaties.? Here ultimately appear two matters not perhaps foreseen by the 
Founding Fathers—substitution, in place of treaties, of purely Presidential 
agreements; and the controversy over their internal effect. 

When it uses the treaty power, Mr. Byrd writes, the United States speaks 
as a unitary nation through what he calls a fourth ‘‘branch’”’ of the Federal 
Government (page 196), composed of the President and the Senate, speak- 
ing for the several States through the votes of the Senators. The power of 
this ‘‘branch,’’ says Mr. Byrd, ‘‘is the one power given on a unitary basis 
applicable everywhere in the United States . . .’’ (page 197). One should 
point out, however, that as to the ‘‘war power’’ the United States is also 
@ unitary nation.* In warlike measures as in peaceful foreign relations, 
the power of the Federal Government is not limited by the Tenth Amend- 
ment principle. 

Mr. Byrd finds the internal effect of Congressional-Executive agreements 
limited to matters within the delegated powers—a limitation which today 
may be more political than constitutional. The capability of solely Presi- 
dential agreements to affect Federal-State distribution of power he does 
not define. Constitutional limitations other than those distributing gov- 
ernmental power between nation and States apply, he writes, to all forms 
of international agreement, as Reid v. Covert* demonstrates. Mr. Byrd 
explains away the Pink ® case on the theory that the Federal Government 
had there taken no private property (pages 172, 116, 117). 

Convenient appendices set forth those constitutional clauses having to 
do with foreign relations, and give relevant excerpts from the Federalist 
Papers. Included also are the Consular Convention with France of 1788 
and the Jay Treaty of 1794, which may be taken to show, at the time the 
Constitution was drafted, what the Fathers considered the extent of treaty 
powers. Excerpts from New Orleans v. United States (page 238)* and 
Reid v. Covert (page 242) save the reader a trip to the reports. 

A final appendix is Department of State Circular No. 175 of 1955, 
setting forth the then idea of the Government concerning proper exercise 
of the treaty-making power and of the power to make executive agree- 
ments. 

Mr. Byrd does not purport to reveal previously unknown facts or to state 
novel conclusions. Either would be difficult, after the long and scrupulous 
attention given to his subject by predecessors, evident from the numerous 
titles in his thirteen-page bibliography. He does, however, conveniently 


2 See Chapter 5. 
8 Yakus v. U. S., 321 U. 8. 414 (1944); Woods v. Miller Co., 333 U. S. 138 (1948); 
Hirabayashi v. U. 8. 320 U. S. 81 (1943). 
4354 U. S. 1 (1957); see discussion by the author at his page 98; and Appendix F. 
5315 U. 8. 203 (1942). 
610 Peters 662 (1836). 
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set out a great amount of material relevant to the study of the domestic 
aspect of American foreign relations. For this purpose his book is a valu- 
able addition to the available literature. 

ArtHurR E. SUTHERLAND 


Universalismo y Regionalismo en la Sociedad Interestatal Contemporanea. 
By José Sansén-Terfn. Barcelona: Editorial Hispano Europea, 1960. 
pp. 297. 


The jurist of today can scarcely fail to be challenged by the rapid growth 
of international organizations which have in a sense transformed the inter- 
national law of a half-century ago. From an era of almost complete con- 
centration by the governments upon political interests, we have now 
entered upon an era in which economic and social interests are seen to be of 
equal concern to governments, or rather are recognized to be underlying 
conditions of political stability. At the same time it has been found that 
the basic principle of collective security can in some cases best be made 
effective if applied to regional groups. 

It is the law of this new world of regional co-operation that the Am- 
bassador of Nicaragua at The Hague undertakes to describe, setting it off 
against the older universal law and pointing out the respective areas of the 
two fields and the extent to which the regional law supplements the uni- 
versal. It is an admirable survey, in which the background of inter- 
national organization is presented briefly in order to clarify the develop- 
ments of recent years. 

The opening chapters discuss the relations between universal and 
regional organization, and this is followed by an examination of the basic 
elements of regional agreements and the incorporation of regionalism in the 
San Francisco Charter. The author then proceeds to analyze in detail 
existing regional organizations. Brief as it is, the chapter (VIII) on the 
Organization of American States summarizes clearly the principal features 
of the Charter and the Rio Treaty, confessing, however, to the inadequacy 
of the Economic and Social Council, which has since been reorganized. 
In like manner successive chapters describe the North Atlantic Treaty 
Organization as a regional European security system, the Marshall Plan 
for the Economic Reconstruction of Europe, the Brussels Treaty for 
Western European Union, the Council of Europe and its federal aspira- 
tions, Benelux, the Arab League, the SEATO regional group in the Far 
East, and, lastly, the Central American Regional Organization. The study 
of these regional groups is accompanied by the texts of the treaties consti- 
tuting them, offering convenient sources of reference for the student. 

Dr. Sansén-Teran is to be congratulated upon the presentation of so 
much information within so limited a space; and at the same time his own 
personal opinions and comments add to the value of the exposition of 
technical material. The ‘‘Coleccién Galileo’’ adds one more to its list of 
authoritative and useful publications on the important problems of the day. 


C. G. Fenwick 
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World Polity. A Yearbook of Studies in International Law and Organi- 
zation. Vol. II. (The Institute of World Polity, Georgetown University, 
Washington, D. C.) Utrecht/Antwerp: Spectrum Publishers, 1960. 
pp. 414. 


This second yearbook of the Institute of World Polity deals with a seg- 
ment of contemporary world problems with emphasis on the laws of war. 
One wonders whether the late Dr. Ernst H. Feilchenfeld, who conceived 
and organized the Institute, would have been satisfied with the narrow scope 
of the present volume. It is assumed, however, that the chairman, Dr. 
William V. O’Brien, regards the threat of nuclear war as man’s gravest 
problem. The solution, he believes, lies in the appropriate revision, ex- 
tension and application of the laws of war. 

In Volume I of the Yearbook of World Polity (1957) Dr. William V. 
O’Brien presented his original thesis on ‘‘Military Necessity in Inter- 
national Law.’’ In his current article, entitled ‘‘Legitimate Military 
Necessity in Nuclear War,’’ Dr. O’Brien seeks to demonstrate the use- 
fulness of the doctrine of military necessity in the control of the use of the 
atom bomb. By definition this principle ‘‘consists in all measures im- 
mediately indispensable, and proportionate to a legitimate military end, 
provided that they are not prohibited by the laws of war or the natural 
law, when taken on the decision of a responsible commander, subject to 
judicial review.’’ This scholarly discussion merits study by all who 
seek to assist in the practical limitation of the use of the atom bomb. 

William H. Barnes III presents ‘‘Submarine Warfare and International 
Law’’ with a detailed résumé of the use of submarines especially as related 
to limitations imposed by custom and convention. This fascinating story 
contains an analysis of the failure of the major Powers to abide by the 
supposed limitations and advances a number of proposals for revising 
international law with respect to the use of submarines. He would frankly 
recognize the submarine as a legitimate military weapon and would class 
the merchant marine of a belligerent as a naval auxiliary. In the appli- 
cation of these and other proposals reference is made to the positive concept 
of military necessity advanced by Dr. O’Brien. Deference to the rule 
of proportionality would provide an overriding control. 

In this Ph.D. Dissertation entitled ‘‘Rules of Land Warfare during the 
War of the American Revolution,’’ Martin J. Claney draws extensively 
from the diaries, memoirs, orderly books and correspondence of American, 
French, British and German soldiers. Seldom does one find such inter- 
esting reading in a serious legal treatise. The recorded incidents show that 
American general officers were fully aware of the necessity for humanity 
and restraint in warfare. There is ample support for the author’s con- 
clusion that in many respects the Americans were equal, if not superior, 
to their opponents in abiding by the contemporary rules of war. The 
humane and chivalrous action of General Washington on a number of 
occasions is especially notable. 

Finally Jean-Robert Leguey-Feilleux contributes a superior bibliography 
on the laws of war for the years 1945-1958. In this detailed list the 
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student, the writer, the publicist and, it is to be hoped, the codifier will 
find materials on every aspect of the laws of war. 
CLAUDE B. MICKELWAIT 
Major General, U. S. Army, Retired 


Le Droit Francais. Vol. 1: Les Données Fondamentales du Droit Frangais. 
By René David. pp. 214. Index; Vol. II: Principes et Tendances du 
Droit Frangais. Edited by René David. pp. 597. Index. Paris: 
Librairie Générale de Droit et de Jurisprudence, 1960. 


American lawyers engaged in international legal transactions will find 
in these volumes a rich treasure: the first devoted to the fundamental 
principles and methods of the French legal system, and the second applying 
to French developments New York University Law School’s technique 
of surveying the development of American law through the eyes of experts 
in each branch of the law. René David, as author of the first and editor 
of the second volume, has demonstrated his mastery of the common law as 
well as of his own Romanist system to provide a lucid and candid com- 
parative approach. In consequence there is no better place for a common- 
law lawyer to fit himself to co-operate with French counsel in a lawsuit 
or to understand the mentality of Romanist judges should he need to appeal 
to them at The Hague or in international arbitration. 

Professor David rejects the cliché that French law is composed of 
general principles divorced from practice. French legal writers in his 
view base their syntheses upon the cases and not upon abstract elaboration 
of the natural law, although he concedes that in other Romanist type 
systems there is much greater reference to general theory. The Frenchman 
of today is a man who knows his practice and relies upon it in reaching 
decisions. Still, the code is always the principle against which the decision 
in each case must be measured. He denies that the French attitude results 
in great risk to the security of legal relations, that is, to predictability, for 
the French system limits the range of variation in a manner which he thinks 
impossible in the common law. He believes there is no limit to the extension 
of a doctrine when an English judge starts on a new line of decisions in 
reversal of preceding positions, while the French judge cannot go far, since 
he is obligated always to return to the basic rule of the code which is his 
inspiration. The French system is one, then, of only limited risk in contrast 
to the unlimited risk presented by the development of law through the cases. 

David cautions against thinking that expressions appearing to correspond 
in English and French are equivalent; against assuming that law and fact 
are the same for English and French judges; against considering French 
codes as commands like English statutes; against transferring the rules of 
one branch of French law to another; against assuming that Frenchmen 
view procedure and evidence with the same respect as the English lawyers. 
He finds that French jurists tend to think that the force of principles of 
substantive law will cause procedure, sooner or later and more or less 
willingly, to create the instruments required to put substantive change 
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into effect. Evidentiary rules exist only to enforce the formalities required 
of certain transactions and seem unnecessary in a system that rests upon 
the intimate conviction of the judge. 

Chapters explain the organization of Bench and Bar, taking into account 
DeGaulle’s reforms, which are discussed in the second volume in more detail 
than elsewhere as yet in literature available to Americans. A bibliographi- 
eal note advises on the useful editions of annotated codes and the major 


reports of decisions. 
JOHN N. Hazarp 


BRIEFER NOTICES 


Settling Disputes in Soviet Society: The Formative Years of Legal Insti- 
tutions. By John N. Hazard. (New York: Columbia University Press, 
1960. pp. xiv. 534. Index. $9.50.) Professor Hazard has painstak- 
ingly analyzed the statutory materials, cases and legal writings dealing with 
the development of the judicial system and the legal profession in the first 
years of the Soviet regime, from 1917 to 1925. He shows that experience 
soon frustrated the original Bolshevik dream of establishing a simple, 
primitive system of adjudication, with courts which would be ‘‘close to the 
people,’’ with complete absence of formality, and, above all, without 
lawyers. It just would not work. 

Of special interest to international lawyers is the connection between 
the internal development of Soviet law and the changes in Soviet foreign 
relations. The initial period of the ‘‘withering away’’ of law, from 1917 
to 1921, was also a period in which lively hopes of imminent world revolu- 
tion were entertained. The period from 1921 to 1925 was one of rap- 
prochement with the West. Professor Hazard does not stress these connec- 
tions, but he does tell us that the negotiation of commercial treaties with 
Western governments exerted some influence on the Soviet regime to estab- 
lish guarantees of property and of persons which would satisfy foreign 
merchants. Commissar of Justice Kurskii is quoted as saying in 1921 that, 
when the agenda for the Genoa Conference was being discussed, Lloyd 
George had said that Soviet Russia would have to establish a known system 
of legal norms which would permit other countries to have permanent 
relations with her. We are also told that in 1922 Kurskii ‘‘urged that 
analytical legal study put in first place Soviet international law, which he 
thought to be of great practical impcrtance.’’ 

Although the book is devoted to the formative years of Soviet legal in- 
stitutions, the author discusses in the concluding pages some of the implica- 
tions of the early struggle for legality for later developments in the 1930’s 
and in the post-Stalin period. 

Harotp J. BERMAN 


Reports of International Arbitral Awards. Vol. IX. (United Nations 
Pub. Sales No. 59.V.5. New York: Columbia University Press, 1960. 
pp. xxiv, 551. Index. $5.00.) The Reports of International Arbitral 
Awards continue as a valuable contribution to the source material of 
international law prepared by the Codification Division, Office of Legal 
Affairs of the United Nations Secretariat. The currently published volume 
goes back to the beginning of the period covered by the series, and com- 
mences with the Pious Fund Case which was the first award of the Perma- 
nent Court of Arbitration at The Hague. Among the other awards in the 


1961] BRIEFER NOTICES 1029 


period 1902-1904 covered by this volume are the Andes Boundary Case 
between Argentina and Chile, as well as the case of the American fishing 
vessels seized by Russian naval vessels in the Bering Sea. This was an 
ad hoc arbitration by T. M. C. Asser, member of the Conseil d’Etat of The 
Netherlands. 

The bulk of the volume, some four hundred pages, contains the first part 
of the Venezuelan arbitrations of 1903, those of three mixed claims com- 
missions (United States-Venezuela, Great Britain-Venezuela and Belgium- 
Venezuela). The next volume of the series will complete the reporting of 
the Venezuelan arbitrations. The excellent Index, Syllabus and Bibliog- 
raphy accompanying each case, as well as the citation of original sources, 
meet the high technical standard set by the series as a whole. 

JaMEs N. HyDE 


Introduccién al Estudio del Derecho Internacional Contemporaneo. By 
F. V. Garcia Amador. (Madrid: Escuela de Funccionarios Internacionales, 
1959. pp. 403.) Dr. Garcia Amador has given us not so much a text- 
book on international law as a critical analysis of the fundamental prin- 
ciples of international law taken in the light of the theories that have come 
to be considered in recent years. To call the volume an introduction to the 
study of contemporary international law is perhaps a less accurate title 
than might have been given. For it is much more than an introduction 
to the subject; rather, it is an examination of the leading areas in which 
international law functions and of the changes in theory that have come 
to be accepted in more modern times. 

What, for example, is the ‘‘neo-positivism’’ of the Vienna School? 
Would Oppenheim recognize the theories of Kelsen and of Verdross? 
Would he accept Alvarez’ conception of an American international law? 
Would the older ‘‘ positive’’ school accept the transformation that has taken 
place in international jurisprudence, or the international character that 
has come to be given to private international law, or the place of the 
individual in international law? The author’s analysis of ‘‘domestic juris- 
diction’’ in the Charter of the United Nations would have caused a shock 
fifty years ago. The discussion of territorial waters reflects the author’s 
work with the International Law Commission of the United Nations; and 
the analysis of the responsibility of the state reflects the more recent recog- 
nition of the fundamental rights of man, citizen or alien. 

We are all indebted to Dr. Garcia Amador for his forward-looking vol- 
ume; and once more the reviewer wishes that Latin American scholarship 
might be made more readily available to those who are not at home in 
Spanish. 

C. G. FENWICK 


Konsularrecht. Sammlung von Bestimmungen iiber Rechte und Befug- 
msse auslindischer Konsuln in der Bundesrepublik Deutschland, insbe- 
sondere in der Freien und Hansestadt Hamburg. By Hans Ohlendorf and 
Hans Lottig. (Frankfurt am Main and Berlin: Alfred Metzner Verlag, 
1960. pp. 101. Index. DM. 16.80.) This is a collection of consular 
conventions, other treaties, Federal and Hamburg statutes and regulations, 
and internal administrative directives dealing with the status and activities 
of foreign consular personnel in the Federal Republic of Germany. Pre- 
dilection for Hamburg is due to subjective as well as objective factors. 
Co-author Ohlendorf is Oberregierungsrat in the Senatskanzlei (State De- 
partment) of the City and State of Hamburg and had access to internal 
administrative directives published here for the first time. Hamburg, as 
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Western Germany’s chief foreign trade center, is host to a numerous, 
active, and well-organized corps consulaire. This combination, perfected 
by the co-authorship of an Assistent of the well-known Forschungsstelle fiir 
Vélkerrecht und Auslindisches Offentliches Recht at the University of 
Hamburg, insures full documentary coverage of the subject matter, from 
German consular conventions to Hamburg regulations of the exchange of 
calling cards by consular wives (page 91). Even hunting license fees and 
dog taxes are dealt with (page 79). Such a comprehensive approach seems 
highly commendable, especially in view of the unfortunate fact that there 
is usually little documentation of the ultimate non-litigious practical 
consequences of rules of international law and courtesy. While the work 
here under review is primarily intended to serve as a source of reference 
for West German Federal, State, and local agencies in their dealings with 
foreign consular authorities, it will thus also be of substantial interest to 
those who seek a more functional documentary survey of consular law and 
practice. However, Ohlendorf and Lottig’s otherwise very useful compila- 
tion has one shortcoming, possibly explained by the official position of one 
of the authors. There is no analytical introduction or summary, and no 
bibliography. Since changes in the law and revisions of pertinent regula- 
tions will in all probability necessitate a new edition within the foreseeable 
future, it is hoped that the co-author not burdened with official duties 
will remedy these deficiencies at that time. 
Hans W. Baabe 


Le Service Diplomatique des Etats Arabes. By Farag Moussa. (Etudes 
et Travaux de 1|’Institut Universitaire de Hautes Etudes Internationales, 
No.1. Geneva: L’Institut Universitaire de Hautes Etudes Internationales, 
1960. pp. 124. Sw. Fr. 10.) Among the problems faced by the many 
new states emerging today on the international scene is that of creating 
and maintaining a competent foreign service establishment. In this regard 
the practice of the Arab states reflects experience gained in meeting similar 
problems over a period ranging from the appointment of the first Egyptian 
diplomatic missions more than 35 years ago down through the founding of 
the Sudanese and Moroccan foreign services within the last four or five 
years. Dr. Moussa’s excellent monograph, surveying this experience, com- 
presses into brief compass a large amount of data not only digested from 
the relevant laws and regulations but also obtained first-hand from Arab 
diplomats. 

The work is divided into three main sections. The first deals with the 
recruitment and training of personnel, including a review of the qualifica- 
tions currently established in the various countries: these range from quite 
elaborate prescriptions in Lebanon and the United Arab Republic to much 
simpler formulations in the newer states. The second part examines organi- 
zational structure, both within the foreign offices and in the number and 
distribution of missions; it focuses largely on the U.A.R., Jordan, and 
Morocco as examples respectively of countries with a fully developed, 
moderately developed, and brand-new foreign service. It also contains 
some account of Arab missions at the United Nations, of the Arab League, 
and of the foreign service of the Algerian provisional government. The 
third section takes up briefly various topics of special interest, such as the 
history and status of Arab diplomatic relations with the Soviet Union, 
Communist China, and the Holy See. 

The book demonstrates strikingly the expansion of the Arab states’ 
diplomatic network in recent years. Such growth has obviously created 
personnel problems, and the author is frank about the difficulties of finding 
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in many Arab countries an adequate number of qualified individuals. Yet 
it is noteworthy that in almost all the countries the need for a career service 
has been expressly recognized and is in the process of being met. In the 
meantime, various expedients have been resorted to by different states at 
different times, such as the use of non-national agents, and the author’s 
discussion of these is one of the most interesting parts of his work. 
RIcHARD YOUNG 


The Year Book of World Affairs, 1960. Vol. 14. Edited by George W. 
Keeton and Georg Schwarzenberger. (London: Stevens and Sons Ltd.; 
New York: Frederick A. Praeger, 1960. pp. xx, 406. Index. £210s.) The 
fourteenth volume of this Year Book is again organized under the familiar 
scheme of a collection of articles followed by comprehensive survey reports 
of the year’s literature on the major aspects of world affairs. As in pre- 
ceding years, the articles differ widely in method and style; however, 
unlike those in the immediately preceding volume, they disclose no common 
or related major emphasis in subject matter or interest. Of the eleven 
articles this year, five might be considered topically related, in that 
they deal with recent trends in different areas all belonging to the under- 
developed countries of the world. Two articles deal with European issues. 
One (by F. S. Northedge) comments on the differences between the major 
parties in Britain’s foreign policy since World War II. The other (by 
Lewis M. Alexander), on off-shore claims and fisheries in Northwest 
Europe, sketches the history of familiar international legal controversies 
against the geographical background of resources and industries. 

The remaining four papers are general in scope, but widely different. 
There is a sober and moderate paper (by Sir John Cowley) on military 
policy alternatives open to Britain and the West in future warfare; its 
choices for Britain are mobility and light equipment in limited war, and in 
total war slowness in resorting to a massive deterrent. There are specu- 
lative outlines of theoretical models of the balance of power (by Morton A. 
Kaplan), and of factors of rationality in the making of foreign policy 
decisions (by Joseph Frankel). Finally, there is an impressionistic re- 
statement (by Alix Strachey) of concepts popular in the psychology of the 
unconscious as applied to nationhood. 

As in previous years, the reader chiefly concerned with international 
law and institutions might turn to the area papers for able introductions to 
the background of factual trends and forces which they present, in the 
event he is not currently familiar with them. He cannot but be stimulated 
by the sanity and realism of military thought such as Sir John Cowley’s. 
He is likely, however, to find the purely theoretical papers this time too 
sketchy to give him either new insights or adequate issues with which to 
quarrel, 

Kurt WILK 


Volkerrecht. Ein Lehrbuch. Vol. II. By Friedrich August Freiherr 
von der Heydte. (Kéln: Verlag Kiepenheuer & Witsch, 1960. pp. 445. 
Index.) The first volume of Freiherr von der Heydte’s textbook on inter- 
national law, bearing the subtitle The Constitution of the International 
Community, was reviewed in the July, 1959, issue of this Journau.’' The 
present volume bears the subtitle, Controversies and Their Settlement in 
International Law. It is scheduled to be followed by a third volume of 
International Law Documents. 


153 AJ.I.L. 703 (1959). 
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A brief introductory conceptual analysis of disputes and methods of 
pursuing claims is followed by two chapters devoted to peaceful methods 
of settlement. Some attention is here given to regional organs devoted 
to the peaceful settlement of international disputes, particularly to Euro- 
pean organs, in addition to the usual material on methods and on organs 
of a universal character. Although in a sense one can wish that more had 
been said about regional arrangements, restriction of the exposition is less 
objectionable in a textbook on international law than in a textbook on 
international organization. The Court of the European Communities re- 
ceives the most thorough discussion, with a distinction made between its 
rodle as an organ of international law and its réle as an organ of the 
internal law of the three European communities. An indication of the 
activities actually undertaken by regional organs and of the nature of the 
decisions rendered by the Court of the European Communities in par- 
ticular would have served to present a clearer picture of the value of 
regional organs in today’s efforts to settle international disputes peaceably. 

The remaining ten chapters are devoted to self-help and war, and only 
occasionally is a German’s understandable feelings, for example, in regard 
to English and American bombings of German cities, to be detected. The 
discussion proceeds in an expected order, with appropriate relevance to the 
times, in that collective security (including a section on NATO but not one 
on the Warsaw Pact), nuclear weapons, and psychological warfare are 
brought into the picture. But to be truly relevant to the present, an ex- 
position of the law of war should include a major section or a chapter on 
aggression by subversion and the corollaries thereof. But within the limits 
that he set for himself, the author has produced a useful work. 

Westey L. GouLp 


Principi di Diritto Internazionale. 2nd revised and enlarged edition. 
By Mario Miele. (Padua: CEDAM, 1960. pp. xvi, 313.  Bibliog- 
raphies. Index. L. 2500.) Dr. Miele, in his introduction to the second 
edition, revised and enlarged for publication as part of the CEDAM Series 
of Legal Manuals, sets himself the task of compiling a text to serve as an 
‘feasy instrument of first reference, useful to everybody and particularly 
to those having some familiarity with international law. .. .’’ With this 
aim in mind, the author travels a middle-of-the-road course between ex- 
position and analysis of the subjects covered. Within the relatively narrow 
covers of this volume, he treats, inter alia, the historical genesis of the inter- 
national society, the sources and methods of international law, distinguishes 
the several types of international norms, identifies the subjects of inter- 
national law, and discusses the rights and duties of states, the various 
international organizations and the law of war. Two useful bibliographies, 
one general and one subdivided by chapter headings, as well as an index, 
supplement the text. 

The author has a clear grasp of his subject. He has organized his 
materials with great care, if perhaps somewhat excessive rigidity, and has 
succeeded in rendering comprehensible to the beginning student much that 
is, by its very nature, something rather more than elementary. His literary 
style is commendable and well suited to an ‘‘instrument of first refer- 
ence.’? He seldom uses polysyllabie words where short ones will do; 
his lapses into Latin and other languages of the law are few and represent 
useful contributions to the text rather than devices for the display of 
his scholarship. Dr. Miele’s treatise will serve to inform and stimulate the 
reader rather than confuse and discourage him, and can take its place 
with pride in the excellent CEDAM Series of Legal Manuals. 

Grorce M. Pavia 
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Casos y Documentos de Derecho Internacional. By Francisco Villagran 
Kramer. (Guatemala: Editorial del Ministerio de Educacién Publica 
‘‘ Jose de Pineda Ibarra,’’ 1960. pp. 473. Index.) The professor of inter- 
national law at the University of San Carlos, Guatemala, here presents us 
with a volume following the general lines of the texts with which American 
students are familiar: a collection of cases and documents interspersed 
with editorial comment and descriptive material giving the historical 
background of the subject and the legal setting in which the case or the 
document is to be studied. In addition to conventions and treaties and 
the decisions of the International Court of Justice and of arbitral tribunals, 
there are the proclamations of governments asserting national claims, 
together with Guatemalan national legislation. 

Useful as the volume as a whole will undoubtedly be for Guatemalan 
students, the American student will naturally turn to the documents and 
other material which indicate the position taken by the Guatemalan Gov- 
ernment in the controversial areas of international law, such as the con- 
ditions under which new governments are to be recognized, the extent of 
territorial waters and of the continental shelf, the status of aliens, and 
the circumstances under which diplomatic and territorial asylum may be 
granted. Of particular interest, for example, is the exchange of corre- 
spondence between Guatemala and Mexico in connection with the firing 
upon and capture of Mexican fishing boats in what Guatemala alleged 
to be territorial waters. The Mexican Government offered to subject the 
points in controversy to the decision of the International Court of Justice, 
but Guatemala refused on the ground that the acts complained of were 
police measures taken within territorial waters; and the matter was settled 
by direct negotiation. 

Considering the importance of the federal movement within Central 
America, North American students will doubtless regret the absence of 
documents indicating developments in that field; and the inclusion of 
material bearing upon the Organization of American States and its activi- 
ties would have added to the value of the volume. But omissions apart, 
we can welcome the volume and hope that it will encourage the publication 
of similar volumes in the countries whose foreign policy today needs to be 
read in the light of documents which they regard as embodying the law 


in force. 
C. G. FENwIcK 


Rapports Généraux au Ve Congrés International de Droit Comparé. 
Published by the Inter-University Center for Comparative Law, under 
the editorship of Prof. Jean Limpens. (Brussels: Etablissements Emile 
Bruylant, 1960. 2 vols. pp. xii, 948. B. Fr. 1,250, paper; 1,650, cloth.) 
These two volumes contain forty-three general reports, submitted to the 
5th Congress of the International Academy of Comparative Law which 
was held in Brussels, August 4-9, 1958; they are supplemented by an 
introduction by Baron Frédéricq, President of the Belgian Inter-University 
Center for Comparative Law, the opening address on Comparative Law 
and Humanism by Professor Yntema, President of the Congress, and 
resolutions adopted by some sections of the Congress. 

The reports present a great variety in topics, time and space. The 
subject matters, besides purely comparative law papers on private and 
public law, include the theory of law and jurisprudence, legal history, a 
bibliography, and—last but not least—the law of nations. For persons 
interested in international law, the following reports will be particularly 
worth reading: ‘‘The Legal Regulation of the Seas and of the Continental 
Shelf,’’ by Professor Ludwik Ehrlich of Cracow, Poland; ‘‘Zenith and De- 
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eay of the Doctrine of Non-Intervention of States in the Internal Affairs of 
Other States,’’ by Dr. J. J. Lador-Lederer of Zagreb, Yugoslavia; ‘‘The 
Entry into Effect in 1956 of the Universal Copyright Convention,’’ by 
Professor Ake Malmstrém of Uppsala, Sweden; and two papers in French 
on the ‘‘System and Limitations of Civil Responsibility in National and In- 
ternational Air Law,’’ by Professor Michel Eliescu of Bucharest, Rumania, 
and on ‘‘Conditions under which States Grant to Ships the Right to Sail 
under Their Flag,’’ by Dean Vladislaw Brajkovie and Mr. Emile Pallua of 
Zagreb, Yugoslavia. 
W. J. WAGNER 


Internationales Privatrecht. By Laszl6é Réeczei. (Translation from Nem- 
zetkézi Maganjog, 2d ed., Tankényvkiad6, Budapest, 1960. Budapest: 
Verlag der Ungarischen Akademie der Wissenschaften, 1960. pp. 478. 
Index.) A report on this book, to do it justice, would have to show its 
importance as the first comprehensive treatise on ‘‘socialist’’ conflicts laws 
accessible in one of the major Western languages; it would be able to estab- 
lish with relief, by an analysis from chapter to chapter, that this ‘‘socialist”’ 
law, for better and for worse, in substance follows a century-old ‘‘capital- 
ist’’ tradition ; and it would have to list with regret a considerable number 
of juxtapositions between purportedly socialist innovations with the ‘‘bour- 
geois’’ theories of ‘‘exploiters’ countries,’’ although most of these contrasts, 
except in rare cases of truly political conflict, find their counterparts in the 
infinite varieties of Western doctrine. And such a report would, at the 
same time, with sincere admiration, respond to the author’s genuine and 
searching scholarship which, under doubtless difficult conditions, has suc- 
ceeded in putting this work on a broad historical and comparative basis. 
Combined with the forthcoming German translation of Professor Lunz’ 
standard Russian work, the book under review should find serious attention 
in this country. English translations, followed by Russian translations of 
American writings, would go far to facilitate substitution for mutual name- 
calling (there is no ‘‘Communist’’ conflicts doctrine any more than there is 
a ‘‘bourgeois’’ one) of a fruitful interchange of ideas in which in this field 
is so far removed from political issues. 

ALBERT A. EHRENZWEIG 


Die Ubernahme der Haager Regeln in die nationalen Gesetze iiber die 
Verfrachterhaftung. By Demetrios J. Markianos. (Ubersee-Studien zum 
Handels-, Schiffahrts- und Versicherungs-recht, No. 26. Published by 
Prof. Dr. Hans Méller and Prof. Dr. Hans Wiirdinger. Issued jointly 
with the Gesellschaft fiir Rechtsvergleichung. Hamburg: Schiffahrts-Ver- 
lag ‘‘Hansa’’ C. Schroedter & Co., 1960. pp. 300. Appendices. Index. 
DM. 36.00.) At its meeting in The Hague in August, 1921, the Inter- 
national Law Association adopted certain rules to govern the liability of 
maritime carriers (the Hague Rules of Affreightment). In August, 1924, 
a convention was signed in Brussels which embodied, with slight improve- 
ments, the rules adopted in 1921. While this convention did not compre- 
hensively settle all questions relating to liability, it achieved standardiza- 
tion of certain rules of responsibility with respect to bills of lading. The 
convention presented signatories with model legislation. They had the 
option of either using the convention’s text or redrafting its provisions in 
a text of their own. A significant minority of states chose the latter alter- 
native. 

Markianos has written a detailed textual and substantive analysis of the 
Hague Rules, the 1924 Convention, and of the various national enactments 
bearing on carrier liability. The organization of the book facilitates com- 
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parison of similar provisions of related documents. The laws of over 
ninety countries are considered. Two appendices provide textual excerpts 
from the basic documents and from the legislation of 23 states. 

ABRAHAM M. HirscH 


Nozioni di Diritto Internazionale Privato. 3rd ed. By Edoardo Vitta. 
(Turin: G. Giappichelli, 1960. pp. 237. Bibliography. Index. L. 1700.) 
The conflict of laws is a subject of constantly growing interest as the 
number of cases requiring the application of its principles increases in 
almost geometric proportion to the elimination of national frontiers as bars 
to commerce and travel. Dr. Vitta has prepared a brief outline of this 
vital subject, as the same is recognized by Italian law and applied by the 
Italian courts, principally for the edification of his public international 
law students (the first two editions were mimeographed), and following 
conventional lines of organization. He has, however, deviated from the 
civil law norm by supplying brief illustrative examples for the majority 
of the principles he enunciates. Each chapter is followed by a useful 
bibliography subdivided by subject headings and further subdivided ac- 
cording to the nationality of the authors. 

To be particularly noted is the author’s awareness of the line of demarca- 
tion between private and public international law, which permits him to 
skirt certain pitfalls, e.g., as regards the enforcement of foreign nationali- 
zation decrees, which weightier tomes have not always altogether escaped. 
It is difficult to conceive of a better or terser primer for the Italian student 
or of an easier first reference to the Italian law of conflicts of law for the 
foreign scholar. 

GrorGE M. Pavia 


Aircraft Mortgages in the Americas. By 8. A. Bayitch. (University of 
Miami School of Law, Inter-American Legal Studies, No. 5. Coral Gables, 
Florida: University of Miami Press, 1960. pp. 159. Index. $4.75.) 
Aircraft financing, a fairly limited problem, could be the subject of a 
fascinating study in the development of law. Legal institutions arising 
in a totally different age have had to be quickly adapted to barely 
analogous fact patterns. Since one airline, indeed one plane, often oper- 
ates across several boundaries, a legal device has had to be sought that 
will be more or less effective in several countries. Since aircraft manu- 
facturers in the non-Communist world have until recently been almost 
exclusively British or North American, while purchasers exist the world 
over, lenders accustomed to the common law have had to adjust to bor- 
rowers raised in the civil law. And for the internationalist, there is even 
the Geneva Convention on the International Recognition of Rights in 
Aircraft of 1948. 

Some of the problems are suggested by Professor Bayitch. He illus- 
trates, for example, the adaptation in Latin America of the pledge device, 
requiring transfer of possession of the property, to the needs of the avia- 
tion industry, where the borrower must retain possession to operate the 
aircraft. In some cases aircraft are classified, incongruously, as immovable 
property ; in others security devices designed for land are, by statute, made 
applicable to aircraft—with just about the confusion that might be expected. 
But the book fails to convey the feeling for a developing law, for a growing 
industry, and for the physical operation of an airplane offered for sale 
m one country, flying across others, requiring fuel and maintenance, and 
storing spare parts. 

Nearly half of the book is devoted to excerpts from aviation and related 
legislation of 19 countries, as well as texts of relevant international con- 
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ventions. Much of the remainder of the book is devoted to summary 
discussion of possible problems in aircraft financing in some of this legisla- 
tion and in the Geneva Convention. The result is a useful survey for the 
aviation industry, but disappointing to admirers, like the undersigned, of 
Professor Bayitch’s previous work in comparative and international law. 
HENRY P. DE VRIES 


Taxation and Operations Abroad. A Symposium Volume. (Series on 
the Impact of Taxation upon Management Responsibility. Princeton: Tax 
Institute, Inc., 1960. pp. x, 308. $6.00.) When the new Secretary of 
Commerce was appointed, he was quoted as saying, ‘‘I am for expansion 
of trade. I think that is the best remedy for anything.’’+ This might 
well have served as the theme of the symposium conducted by the Tax 
Institute in December, 1959. The program was devoted to four major 
areas involving taxation and business opportunities abroad: the form of 
organization best fitted for overseas operations; selected economic prob- 
lems; some current issues involving foreign taxation; and major problems 
of national policy. Several papers constitute helpful introductions to the 
problem discussed, particularly that by Russell Baker on ‘‘Form of Busi- 
ness Organization for Exporting,’’ Professor Roy Blough’s ‘‘General 
Analyses of Issues Facing Management,’’ and Professor Dan Throop 
Smith on ‘‘The Function of Tax Treaties.’’ Clearly demonstrated is the 
conclusion that an international lawyer cannot insulate himself from close 
attention to complicated matters of municipal law such as the impact of 
taxes. 

Perhaps one of the most enlightening features of this volume is its 
teaching that the international lawyer must also heed the advice of 
economists as he seeks to fashion devices to encourage foreign business 
opportunities. In this context the paper by Professor Peter Kenan of 
Columbia on ‘‘Economie Aspects of Private Direct Investment’’ to this 
reviewer was the most stimulating paper in the symposium. Professor 
Kenan proposed a policy that could work toward equal tax treatment for 
foreign and domestic investors, and particularly would operate directly 
upon the unusual risks of foreign investment. He urges more consistency 
in national policy. pointing out as an example that, while we encourage 
American companies to invest overseas we often place restrictions on the 
imports of the products of this investment. 

A task for international law which has not received deserved attention 
is to work toward achieving better use of the world’s resources. Tax 
incentives are only a unilateral effort in this direction, and may not be 
beneficial to more than one nation. Nevertheless, before further efforts 
can be made, the experience of the tax experts and economists collected 
here is worth careful study. 

GorpDon B. BaLDWIN 


Le Droit de l’Espace. By Charles Chaumont. (‘‘Que Sais-Je?’’ No. 
883. Paris: Presses Universitaires de France, 1960. pp. 128.) Written 
with admirable clarity, this unpretentious semi-popular book is a serious 
and competent survey of the nascent law of space as of the end of 1959. 
It is divided into three parts: the advent of space law (in which the author 
surveys the development of space vehicles, the International Geophysical 
Year, and the work of the United Nations on space problems) ; the legal 
problems of space activities; and the legal problems of celestial bodies. 
The author admits that there is as yet no full-fledged ‘‘space law,’’ but 


1 New York Times, Dec. 4, 1960, p. 1, col. 4, 
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believes that it is in the process of rapid development as a result of 
human activities in space. He acknowledges that the direction of its de- 
velopment will be strongly influenced by political factors. His approach 
is functional; he stresses the need of regulation to facilitate peaceful 
activities in space, and rejects as futile the preoccupation with the defi- 
nition of a boundary between ‘‘airspace’’ and ‘‘outer space’’ which has 
characterized some writings on the subject. Although he believes that 
recognition of the freedom of outer space is developing, he gives cogent 
reasons for regarding as inapplicable to such space the traditional con- 
cepts of res nullius and res communis. Less persuasive is his identification 
of ‘‘peaceful’’ uses of outer space with ‘‘non-military’’ uses. One of the 
few defects of this excellent little book is seeming unawareness of the state- 
ments of Loftus Becker, as Legal Adviser of the State Department, on the 
position of the United States with respect to the status of outer space. 
O. J. Lissirzyn 


Entwicklungsformen internatwnaler Gesetzegebung. By Giinther Schulz. 
(Gottingen : Institut fiir Vélkerrechi der Universitat Gottingen, 1960. pp. 
xx, 117.) In initiating the series entitled International Legislation, the late 
Judge Hudson directed attention to the growing fund of international 
agreements which could be described as ‘‘legislative’’ in character, serving 
the community of states in this capacity in the absence of enactments by a 
formal legislative agency. Dr. Schultz’ succinct inquiry into the develop- 
ment of the processes of legislating at the international level treats the 
nature of international legislation, the increasing acceptance by states of 
the concept of law-making by international conferences and through acts 
and decisions of international organizations, and the problems and hazards 
which such law-making entails; in particular, the issue of the binding effect 
of decisions adopted by a majority of members of an international organi- 
zation upon the minority members or upon non-member states. While not 
deprecating the contribution of a ‘‘constitutional’’ or ‘‘statutory’’ character 
which acts of international organizations are making to international legis- 
lation, the author cautions against a tendency to overemphasize the ac- 
ceptance by states of community interest as a working hypothesis and, 
consequently, to overestimate the importance of what is still a subsidiary 
source of international legislation. 

Atona E. Evans 


La Seguridad Colectiva en el Continente Americano. By Antonio Gémez 
Robledo. (Mexico City: Escuela Nacional de Ciencias Politicas y Sociales, 
1960. pp. 226. Index.) The problem of collective security raises many 
problems for the Latin Americans, and no one is better able to confront 
them fairly and decisively than the distinguished Mexican jurist, now 
a member of the Inter-American Juridical Committee. The opening chap- 
ters of the volume cover familiar historical ground, but even there it 
18 interesting to note the reaction of a Mexican to Article 21 of the 
Covenant of the League of Nations excepting the Monroe Doctrine from the 
scope of its provisions. Successive chapters deal with the plans for regional 
organization proposed during the second World War, the contrast in 
respect to regionalism between the Dumbarton Oaks proposals and the Act 
of Chapultepec, the debates on regionalism at San Francisco, followed by 
a careful analysis of the Rio Treaty of Reciprocal Assistance and the 
Atlantic Pact, with a brief sketch of other regional groups. Of particular 
interest is the analysis of Article 51 of the Charter of the United Nations 
m relation to regional self-defense, and the critical analysis of the ‘‘evolu- 
tion or retrogression’’ of the Rio Treaty in its various applications. Query: 
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How broad an interpretation can be given to ‘‘any other fact or situation 
that might endanger the peace of America,’’ which will justify the appli- 
cation of the sanctions of the Rio Treaty? Chapter VIII, in commenting 
upon the assumption by the Council of the Organization of a competence 
to act provisionally as Organ of Consultation leads up to the inquiry, but 


stops short of answering it. 
C. G. Fenwick 


Shaping Our Times: What the United Nations Is and Does. By Harold 
Courlander. (New York: Oceana Publications, 1960. pp. 242. Ap- 
pendices. Index. $1.75, paper; $3.50, cloth.) This is a factual survey 
of the structure and working of the United Nations system, presented 
within a modest framework of interpretation, and clearly designed for the 
lay reader, not the specialist. There are some errors and omissions that 
cannot be dismissed by reference to the license which the popularizer enjoys. 
For instance, the election of the Secretary General is attributed solely to 
the General Assembly, and it is suggested that Trygve Lie was chosen for 
a second term in the ordinary way (page 24). The Expanded Program of 
Technical Assistance is said to be financed ‘‘by the contributions of member 
governments and specialized United Nations agencies’’ (page 83). The 
relationship between the United Nations and the specialized agencies is not 
clearly explained, and it is even intimated that the latter are ‘‘responsible 
to the Economic and Social Council’’ (page 107). In these respects, the 
book fails to promote accurate and sophisticated understanding, and actu- 
ally tends to mislead. In other instances, the author overloads his readers 
with trivial detail, and resorts to the unimaginative device of summarizing 
and paraphrasing resolutions and conventions. The instinct for the es- 
sential fact is not in evidence. 

The author’s interpretation has the merit of encouraging neither exces- 
sive optimism nor excessive pessimism regarding the usefulness of the 
United Nations. It is unlikely, however, to stimulate critical appraisal 
of the United Nations or of America’s relationship to the organization. 
This volume should do more good than harm, but it does not satisfactorily 
fill the public need for a truly discriminating survey of the United Nations 
system, providing basic information and provoking thoughtful evaluation. 

Ints L. CLAUDE, JR. 


The Union Republics in Soviet Diplomacy: A Study of Soviet Federalism 
in the Service of Soviet Foreign Policy. By Vernon V. Aspaturian. 
(Publications of the Institut Universitaire de Hautes Etudes Interna- 
tionales, No. 36. Geneva: Librairie E. Droz, 1960. pp. 228. Index. Sw. 
Fr. 20.) Professor Aspaturian perceives an intent by Stalin and subse- 
quent Soviet leadership to employ the Soviet Constitutional Amendments 
of February, 1944, to acquire greater influence in international affairs. 
These Amendments, which profess to significantly enhance the autonomy of 
the Union Republics by ‘‘. . . Granting the Union Republics Plenary 
Powers in the Sphere of Foreign Relations . . .”’ and by ‘‘. . . Creating 
Military Formations of the Union Republics . . .’”? (Appendices I and 
II), are seen as providing the juridical basis for successfully demanding 
representation for certain of the Union republics in international affairs, 
and thus multiplying the impact of the Soviet bloc. Analysis of the 
background of this development makes it apparent, if clarification were 
really required, that the federal nature of the Soviet Union is more nomi- 
nal than real; more a legal form, part fiction, than a vital reality indicating 
a robust decentralization of the decision-making process and the conse- 
quent expansion of a regional, i.e., Union Republic autonomy. The power 
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to move and operate in the international arena is ‘‘granted,’’ not inherent, 
and clearly confirms the dominance of the central government as supported 
by the all-pervasive influence of the Communist Party. 

It is conceded that the Amendments also serve to soothe the nationalistic 
pride of the subordinate ethnic and national units. Actually Professor 
Aspaturian has shown an admirable and reasonable restraint in not at- 
tempting a dogmatic or final evaluation of the relative significance attached 
to these two goals by the Soviet hierarchy, a value judgment which might 
be more validly made at a later date. 

Although the present study was originally peripheral to an intense 
concern with certain specifics of Soviet diplomacy, the resulting survey 
constitutes a helpful special area extension in the comparative study of 
evolving federalism and will be most useful to students seeking enlighten- 
ment on the position of the Union Republics in the Soviet system. 

JoHN S. GILLESPIE 


The Russian Communist Party and the Sovietization of the Ukraine. 
A Study in the Communist Doctrine of the Self-Determination of Nations. 
By Jurij Borys. (Stockholm: Norstedt & Soner, 1960. pp. ix, 374. In- 
dex.) Though not directly pertaining to international law, this solid study 
of Ukraine’s vicissitudes during the Bolshevik Revolution and the early 
years of consolidation of Communist rule in the former Tsarist Empire 
deserves to be read by all those interested in questions of Soviet diplomacy 
and interpretation of jus gentium. Well written and convincingly docu- 
mented, it is a detailed case study of the application of the concept of self- 
determination in Soviet theory and practice as exemplified by the Ukraine’s 
fate, of the techniques and processes of ruthless communization to the loud 
accompaniment of public exhortations on the inviolability of the people’s 
right to national independence. In view of the Kremlin’s current vocif- 
erous campaign both in its press and through its delegates on the United 
Nations rostrum in sycophantic support of the right of colonial and semi- 
colonial nations to decide on their own political destiny, it behooves us to 
refresh our memory and re-examine Moscow’s practical implementation 
of the concept of national self-determination in its own bailiwick. Borys’ 
book serves this purpose well. 

GEORGE GINSBURGS 


Toward Unity in Africa: A Study of Federalism in British Africa. By 
Donald S. Rothchild. (Washington, D. C.: Public Affairs Press, 1960. 
pp. vi, 224. Index. $5.00.) Professor Rothchild set out ‘‘to learn if there 
were any uniform motives which explain the many and varied federation 
movements’’ in British African territories south of the Sahara. Following 
an insightful Part I—a discussion of the federal state and federalism in 
relation to twentieth-century Africa—the author carefully traces efforts to 
develop federal integration in British East, Central and West Africa. 
Part II deals with the evolution of the East African High Commission— 
the administrative device for handling matters of common concern to 
Kenya, Uganda and Tanganyika—and the failure, because of suspicion 
and fears of the local communities and consequent neglect of mutual ad- 
vantages, of efforts to achieve political unity in this area. Part III traces 
the evolution of the Federation of Rhodesia and Nyasaland, ‘‘born of fear 
and frustration,’’ and considered to be an economic necessity, but gravely 
threatened with dissolution because of the increased cohesiveness it has 
produced among both Europeans and Africans and greater political con- 
sciousness and capacity for effective opposition of the latter. Part IV 
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examines the growth of Nigerian unity and developments, conditioned by 
fears of British withdrawal and resultant disunity, which persuaded po- 
litical leaders of Africa’s most populous country to embark upon statehood 
as a federal entity. An added chapter deals with efforts toward develop- 
ment of unity in West Africa, the accomplishments of Dr. Nkrumah in 
dramatizing this idea, and the formidable obstacles which stand in the way 
of institutionalizing it. 

The author concludes that to the leaders in multi-tribal as well as multi- 
racial societies of the three areas studied, ‘‘who espouse strikingly different 
objections,’’ ‘‘federalism appears to be an adjustment with the external 
world on the one hand and internal pressure on the other.’’ He finds fear 
the principal driving force stemming from both—the motif of the final 
chapter revealed in both contexts with many variations. 

In a very perceptive introduction Professor Gwendolen Carter has empha- 
sized the useful service the author has performed. Professor Rothchild 
hopes the study ‘‘will encourage others to do further research in this broad 
area.’’ This reviewer has tested its usefulness to students eager to under- 
stand contemporary Africa. 

Rosert R. Ropsins 


Herbert Hoover and Germany. By Louis P. Lochner. (New York: 
Maemillan Company, 1960. pp. x, 244. Index. $5.00.) In this book 
Herbert Hoover is portrayed as the friend of the homeless and the 
hungry in their hours of deepest need. His efforts to abate the horrors 
of War, Death, Famine, and Pestilence during this century’s major wars 
and periods of unrest are thoughtfully recounted. Under the friendly pen 
of Louis P. Lochner, Mr. Hoover is pictured as the dynamic and dedicated 
benefactor of countless Europeans. 

Mr. Hoover’s motivations were twofold. He was deeply moved by the un- 
paralleled human suffering of those caught in the grip of war and its conse- 
quences. Also, he sought to preserve a level of life in which Democracy 
might survive against the evils of Communism—a malevolent force which 
he recognized long ago. One is struck by the difficulties encountered by 
Mr. Hoover as he sought to negotiate with foreign leaders on food and 
money matters. He found them unconcerned with pressing problems, un- 
aware of common interests, and unfamiliar with co-operative procedures. 
The whole experience argues eloquently for the use of permanent inter- 
national institutions regularly staffed by competent representatives through 
whom co-operative and co-ordinated action may take place. 

The reader is confronted by a certain parallelism. The conscience of 
society during and after World War II, no less than during and after 
World War I, sought to alleviate human misery. The consequences of 
failure were the same. The emergency methods of the present are generally 
grants of aid rather than loans. Certainly one lesson to be drawn from 
Mr. Hoover’s experiences is that it is difficult for an economy, which is 
being reconstructed out of the rubble of defeat or impoverished victory, 
to allocate substantial sums to service loans or to pay reparations. To deny, 
unnecessarily, opportunities for productive investment may result in giving 
common counsel to the forces of misery, wherever situated. 

Mr. Lochner has brought to light information about Mr. Hoover’s good 
work not previously published. It is clear that Mr. Hoover’s humanitarian 
efforts were truly Herculean, and that mankind has been the beneficiary. 


CarL Q. CHRISTOL 
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Europe (pp. 1-2); Can the U.S.S.R. Sign a Treaty with Itself? (p. 3); ‘‘ Time to Take 
the Political Initiative’’ (p. 5), Franz-Josef Strauss. 

—, August 8, 1961 (Vol. 9, No. 30). Bonn Welcomes U. K.’s Attitude Towards 
Common Market (pp. 1-2); 1811-1961: Milestones of the Rise and Fall of Liberalism 
in Silesia (p. 5). 

——, August 15, 1961 (Vol. 9, No. 31). Communists Violate Berlin Agreements (pp. 
1-2, 4). 

, August 29, 1961 (Vol. 9, No. 33). Positive Measures in Berlin (pp. 1-2), Lud- 
wig Erhard; The Neutral Nations’ Stake in Berlin (pp. 2-3) ; ‘‘ Berlin Remains a Four- 
Power City’’ (p. 3). 

, September 5, 1961 (Vol. 9, No. 34). Trying to Create 2 Germanies (pp. 1-2); 
Atomic-Arms Tests in the U.S.S.R. (p. 2). 

BULLETIN DE Droir TcHECOSLOVAQUE, September, 1960 (Vol. 18, Nos. 1-2). Les 
Questions Posées par la Propriété dans la Nouvelle Constitution de la République So- 
cialiste Tchécoslovaque (pp. 47-54), Viktor Knapp. 

BULLETIN OF MARINE SciENCcE, NiHON UNIvERSITY,* March, 1959 (No.1). The Laws 
on the Extent of Territorial Sea (pp. 85-126), Eiichi Fukatsu; ‘‘ Prierity’’ of Coastal 
States in the Law of the Sea of the United Nations and the Convention on the Conti- 
nental Shelf (pp. 127-188), Akira Nakazawa. 

BULLETIN OF SHIZUOKA UNIVERSITY, LIBERAL ARTS COLLEGE,* December, 1958 (No. 
7). Boycott in International Relations (pp. 91-118), Kenji Otomo. 

Cuuo Law Review,* March, 1958 (Vol. 65, No. 3). The International Convention 
Relating to the Limitation of Liability of Owners of Seagoing Vessels and Other Con- 
ventions (pp. 43-54), Sozo Komachiya. 

, June, 1958 (Vol. 65, No. 6). The International Convention Relating to the 
Limitation of Liability of Owners of Seagoing Ships (pp. 16-48), Sozo. Komachiya. 

, July, 1958 (Vol. 65, No. 7). The International Convention Relating to the Lim- 
itation of Liability of Owners of Seagoing Ships (pp. 1-25), Sozo Komachiya. 

——, August, 1958 (Vol. 65, No. 8). Problems of the Application of Foreign Con- 
flicts Rules (pp. 1-12), Saburo Kuwada. 

——, September, 1958 (Vol. 65, No. 9). Problems of the Application of Foreign 
Conflicts Rules (pp. 40-56), Saburo Kuwada. 

——, January, 1959 (Vol. 66, No. 1). The Relation between Regional Arrangements 
and Collective Self-Defense, with Reference to the American-Japanese Security Pact (pp. 
17-44), Kosaku Tamura. 

, September, 1959 (Vol. 66, No. 9). International Validity of an Unconstitu- 
tional Treaty (pp. 1-29), Sakutaro Kyozuka. 

CotumBia Law Review, June, 1961 (Vol. 61, No. 6). International Aspects of Fed- 
eral Civil Procedure (pp. 1031-1072), Hans Smit; Legal Aspects of Reconnaissance in 
Airspace and Outer Space (pp. 1074-1102). 
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La ComuniTA INTERNAZIONALE, April, 1961 (Vol. 16, No. 2). La Convenzione di 
Vienna sulle Relazioni Diplomatiche (pp. 247-273), Adolfo Mareseca; Problemi e Prospet- 
tive di Coesistenza fra Oriente e Occidente (pp. 274-302), Glauco Della Porta; Una 
Tappa nell’Evoluzione dell’Impero Britannico: La Creazione dello Stato di Singapore 
(pp. 303-323), Veniero Babini. 

Dmirro INTERNAZIONALE, January, 1961 (Vol. 15, No. 1). Le Comunita Europee e 
gli Ordinamenti Interni degli Stati Membri (pp. 3-16), Giorgio Balladore Pallieri; 
L’Esecuzione nell’Ordinamento Italiano degli Atti Internazionali Istitutivi della Comu- 
nita Economica Europea e dell’Euratom (pp. 17-25), Mario Miele; Dell’Uniformita 
nell’Interpretazione dei Sistemi di Diritto delle Comunita Europee (pp. 26-43), Walter 
Zannini; Le Regole di Concorrenza Applicabili alle Imprese della Comunita Economica 
Europea (pp. 48-68), Ugo Draetta; Il Caso Flegenheimer (pp. 69-86), Franco Mosconi; 
La Prima Sentenza della Corte Europea dei Diritti dell’Uomo (pp. 87-88), G. B. P.; 
Sulla Personalita delle Organizzazioni Internazionali (pp. 88-89), G. B.; La Seconda 
Conferenza di Ginevra sul Diritto del Mare (pp. 90-94), Tito Ballarino. 

Der DoNAURAUM, 1961 (Vol. 6, No.2). Jugoslawiens Seeschiffahrt und Seeschiffahrts- 
Politik (pp. 133-141), Drago Matkovi¢é; ‘‘Der Féderalismus im Donaurawm’’ (pp. 
142-144), Josef A. Tzébl; Minderheitenschutzvertrag, Austreibung und Enteignung der 
Volksdeutschen in CSR (pp. 144-147), Willy Magerstein. 

DosHisHA Law REvIEW,* October, 1958 (No. 49). Fundamental Problems in the Con- 
flict of Commercial Law (pp. 1-18), Zenhachi Okamoto. 

——, February, 1959 (No. 51). The Concept of Intervention (pp. 1-14), Yu Taka- 
hashi. 

Duke Law JouRNAL, Spring, 1961 (Vol. 1961, No. 2). The Status of Foreign Cor- 
porations: Effect Given ‘‘ Equal Treatment’’ Statutes (pp. 274-286); The IMCO Opin- 
ion: A Study in Treaty Interpretation (pp. 287-301). 

—, Summer, 1961 (Vol. 1961, No. 3). The Hichmann Trial: Some Legal Aspects 
(pp. 400-420), Hans W. Baade. 

EeyptiAN REVIEW OF INTERNATIONAL Law, 1960 (Vol. 16). The Definition of War 
(pp. 1-14), R. R. Baxter; Un Précurseur de l’Organisation Internationale: Al Kawakibi 
(pp. 15-22), B. Boutros-Ghali; L’Utilisation des Eaux des Bassins Fluviaux Interna- 
tionaux (pp. 23-40), Juraj Andrassy; Le Réle de l’Organisation des Nations Unies dans 
V’Elaboration du Droit de la Mer (pp. 41-51), Badr Kasme; The Justiciability of Inter- 
national Disputes (pp. 52-59), Issam A. Azzam; On the Jurisdiction of the Egyptian 
Prize Court, 1948-1960 (pp. 60-67), Johannes Trappe; Le G. P. R. A. et la Ligue Arabe 
(pp. 68-69), B. B. G.; The Cleopatra Case (pp. 70-75), J. ¥. B.; The Hamburg Con- 
ference August 7-13, 1960 (pp. 76-81); Georges Scelle (p. 108), B. Boutros-Ghali. 

Europa ARCHIV, April 25, 1961 (Vol. 16, No. 8). ‘‘New Deal’’—‘‘New Look’’— 
‘‘New Frontier.’’ Zum Regierungswechsel in den Vereinigten Staaten (pp. 181-183), 
Wilhelm Cornides; Die Wirtschaftpolitische Konzeption der Regierung Kennedy (pp. 
184-206), Joachim Willmann. 

—, May 10, 1961 (Vol. 16, No. 9). Die franzésische Atombewaffnung im Spiegel 
der Parlamentarischen Debatten (pp. 207-218), Walter Schiitze; Die Haltung der Com- 
monwealth-Lander zur Européischen Integration (pp. 219-230), Herbert Schneider; Zur 
Kommunistischen Weltpolitik und ihren Inneren Voraussetzungen. Hinweise auf Neuer- 
scheinungen seit dem 20. Parteikongress (pp. 231-240), Erich Kordt. 

——, May 25, 1961 (Vol. 16, No. 10). Wandlungen der Britischen Haltung gegeniiber 
Afrika (pp. 241-248), Kenneth Younger; Eine Neue Ara der Wirtschaftlichen Zusam- 
menarbeit des Westens (pp. 249-258), John W. Tuthill; Sozialismus und Krieg. Be- 
trachtungen iiber die Ideologische Auseinandersetzung der Jugoslawischen und Chines- 
ischen Kommunisten (pp. 259-264), Harry Schleicher. 

——, June 10, 1961 (Vol. 16, No. 11). Uber die Teilnahme an der Nuklearen Riistung 
(pp. 265-281), Albert Wohlstetter; Paradoxien der Inneren wnd Auswartigen Politik 
Japans (pp. 283-300), Gottfried-Karl Kindermann. 
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——, June 25, 1961 (Vol. 16, No. 12). Von Bandung bis Kairo. Das Zustandekom- 
men der Afro-Asiatischen Zusammenarbeit (pp. 301-312), R. J. Guiton; Uber die Teil- 
nahme an der Nuklearen Riistung (pp. 313-328), Albert Wohlstetter; Entwicklungslander 
und Wirtschaftswachstum (pp. 329-338), Werner Kédderitzsch. 

, July 10, 1961 (Vol. 16, No. 13). Zum Politischen Charakter der Europdischen 
Wirtschaftsgemeinschaft (pp. 339-344), Norbert Kohlhase; Der Weg der Algerischen 
Nation. Geistige und Soziologische Aspekte des Algerien-Konfliktes (pp. 345-354), 
Fritz Steppat; Paradoxien der Inneren und Auswartigen Politik Japans (pp. 355-364), 
Gottfried-Karl Kindermann. 

, July 25, 1961 (Vol. 16, No. 14). Berlin—und Was Dann? (pp. 369-378), Wil- 
helm Cornides; Fiir wnd wider den Beitritt Grossbritanniens zur EWG (pp. 379-390), 
Uwe Kitzinger; Praktische Méglichkeiten der Entwicklungshilfe in Afrika (pp. 391- 
401), Helmut Allardt. 

——, August 10, 1961 (Vol. 16, No. 15). Grundfragen der Aussenpolitik heute. Ein | 
Weltpolitischer Rundblick (pp. 407-416), Ginter Henle; Griechenland und die Euro- 
pdische Integration. Die Assoziierung Griechenlands mit der EWG als Beispiel Euro- 
paischer Entwicklungshilfe (pp. 417-426), Norbert Welter; Theorie und Prazis im 
Sowjetischen Vokerrecht (pp. 427-430), Curt Gasteyger. 

EXTERNAL AFFAIRS REVIEW, December, 1960 (Vol. 10, No. 12). World Refugee Year 
(pp. 3-9). 

——, January, 1961 (Vol. 11, No.1). Algeria—The January Referendum (pp. 6-11) 
, February, 1961 (Vol. 11, No. 2). Recent Developments in Cuba (pp. 3-13); 
United Nations Seminar on Human Rights (pp. 14-18). 

FOREIGN SERVICE JOURNAL, June, 1961 (Vol. 38, No. 6). New Frontier—South (pp. 
26-27), Maurice Joyce Broderick; The Future of Foreign Aid (pp. 30-35), W. W. 
Rostow; Limitations on American Diplomacy (pp. 52-53), Sir William Hayter. 

, August, 1961 (Vol. 38, No. 8). Reflections on Recent Events (pp. 26, 34, 52), 
J. William Fulbright. 

, September, 1961 (Vol. 38, No. 9). Guerrilla Warfare in the Underdeveloped 
Areas (pp. 23-24, 28), W. W. Rostow; Generals, Guerrillas, and Diplomats (pp. 30, 
32-33), Edward E. Rice; Social Reform and Revolution (pp. 45-50), Theodore Geiger; 
The Ambassador as Administrator (pp. 53-54), David Anderson; A Different River (p. 
55), Robert J. Schubach. 

DiE FRIEDENS-WaRTE, 1961 (Vol. 56, No. 1). Die Generalakte von New York und 
Genf als Streitschlichtungsvertrag der Vereinten Nationen (pp. 1-33), Karl Heinz Kunz- 
mann; Existentialismus und Vdlkerannaherung (pp. 34-42), Paul Honigsheim; Sebastian 
Francks ‘‘ Krief-Biichlin des Friedes’’ (pp. 43-60), Gerhard Miller. 

Fukuoka UNIversITy Law REvIEw,* July, 1958 (Vol. 3, No. 2). On Economic and 
Social Co-operation in the United Nations (pp. 137-158), Yukio Watanabe. 

, Twenty-Fifth Anniversary Commemoration Issue, October, 1959. Approach to 
the International Law for Maintenance of Peace (pp. 33-60), Yukio Watanabe. 

HarvarkD Law REvIEW, May, 1961 (Vol. 74, No. 7). The ‘‘Nationality’’ of Inter- 
national Corporations Under Civil Law and Treaty (pp. 1429-1451). 

——, June, 1961 (Vol. 74, No. 8). The Corporate Alien: Definitional Questions in 
Federal Restraints on Foreign Enterprise (pp. 1489-1551), Detlev F. Vagts. 

HIROSHIMA UNIVERSITY JOURNAL OF PoLiTICS AND Economics,* June, 1959 (Vol. 9, 
No. 1). Recent Arab Unions and the United Nations (pp. 27-44), Tsuruji Kotani. 

Hose UNIVERSITY REviEW or LAw AND PoLiTIcaL ScIENCE,* July, 1958 (Vol. 56, No. 
1). On Termination of War (pp. 1-33), Shigeo Sugiyama. 

——, January, 1959 (Vol. 56, No. 3). Soviet-German Relations in 1933 (pp. 111- 
177), Tomoyoshi Hirai. 

INDIAN JOURNAL OF INTERNATIONAL Law, July, 1960 (Vol. 1, No. 1). The Indian 
Merchant Shipping Act, 1958, and International Law (pp. 10-32), Nagendra Singh; 
The United Nations’ Convention on International Commercial Arbitration, 1958 (pp- 
33-37), C. V. L. Narayan; The Diversion of International Rivers (pp. 38-52), J. 8. 
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Bains; The Advisory Jurisdiction of the International Court of Justice (pp. 53-66), K. 
Krishna Rao; Some Reflections on the Term ‘‘State’’ with Reference to Article 34 of 
the Statute of the International Court of Justice (pp. 67-74), R. K. Dixit; Defining 
‘Domestic Jurisdiction’’ (pp. 75-83), M. 8. Rajan; Reservations to Multilateral Con- 
ventions: (pp. 84-91), R. P. Anand; (pp. 92-99), K. Narayana Rao; The International 
Law Commission’s Views (pp. 100-114), M. K. Nawaz; The Modern State and Inter- 
national Law (pp. 116-127), V. K. Krishna Menon. 

——, October, 1960—January, 1961 (Vol. 1, Nos. 2-3). Trends and Developments in 
Internotional Law in the Twentieth Century (pp. 167-177), Philip C. Jessup; Some As- 
pects of the Future Activity of the United Nations (pp. 178-183), Erik Castrén; Inter- 
national Law in India: Ancient India (pp. 184-192), C. J. Chacko; The Protection of 
Private Property in the Law of Belligerent Occupation (pp. 193-224), Georg Schwarzen- 
berger; I.L.0. Maritime Conventions and India (pp. 225-238), Nagendra Singh; Water 
Law Principles in the Chinese Legal System (pp. 239-275), Dante A. Caponera; The 
Rule of Law and Economic Inequalities among Nations (pp. 276-291), K. Hanumantha 
Rao Darja; Judge Philip Caryl Jessup (pp. 292-293), C. J. C.; The World Court’s Judg- 
ment on Portugal’s Request for Access to Dadra and Nagar Aveli (pp. 293-299), C. J. 
Chacko; The Hague Academy of International Law (pp. 300-301), J. 8. Bains; The 
Question of the U-2 Incident and International Law (pp. 301-307), K. Ahluwalia. 

INSTITUTE OF INTERNATIONAL AFFAIRS Memoirs (Aichi University),* December, 1958 
(No. 26). New China’s Policy to Japan and its Present Stage (pp. 75-92), Teiichi 
Ikegami. 

——, October, 1959 (No. 28). The British Commonwealth and India (pp. 1-10), 
Keishiro Irie; Character of the Sepoy Rebellion (the Indian Revolt of 1857-59)—Review 
of the Recent Researches in India (pp. 11-30), Masasi Suzuki; Panjab, Kashmir and 
China in the First Half of the 19th Century (pp. 31-52), Chusei Suzuki. 

INTERNATIONAL AND COMPARATIVE LAW QUARTERLY, April, 1961 (Vol. 10, No. 2). 
Fundamental Rights in the New Commonwealth (pp. 215-237), S. A. de Smith; Com- 
pensation Treaties between Communist States (pp. 238-254), Alfred Drucker; The Con- 
vention Relating to the Status of Stateless Persons (pp. 255-264), Paul Weis; Service 
and Evidence Abroad (under English Civil Procedure) (pp. 284-304), B. A. Harwood 
and Lord Dunboyne; Honduras v. Nicarague—Decision of the International Court of 
Justice (pp. 328-337), D. H. N. Johnson; The Government of the Netherlands v. The 
High Authority of the European Steel Community—Decision of the Court of Justice of 
the European Communities (pp. 337-338), D. G. Valentine; Extradition—A Postscript 
to Re Caborn-Waterfield (pp. 339-344), Paul O’Higgins; Right of an Individual to Sue 
under a Treaty—Decision of the Austrian Supreme Court (pp. 344-346), Paul Abel; 
Trish Law in English Courts (pp. 350-353), A. H. Hudson. 

—, July, 1961 (Vol. 10, No. 3). Charitable Trusts and the Conflict of Laws (pp. 
385-400), V. T. H. Delany; Jurisdiction over the Non-Resident doing Business in Eng- 
land (pp. 401-420), David L. Campbell; Companies and Tazation in the Common Mar- 
ket: A Conference Report (pp. 454-468), P. B. Keenan; Protection of Private Foreign 
Investment: Examination and Appraisal (pp. 469-494), Earl Snyder; The Interhandel 
Case (pp. 495-547), K. R. Simmonds; The Contemporary Practice of the United King- 
dom in the Field of International Law—Survey and Comment (pp. 548-586), E. Lauter- 
pacht; Developments since the Geneva Conferences of 1958 and 1960: Anglo-Scandi- 
navian Agreements concerning the Territorial Sea and Fishing Limits (pp. 587-597), 
D. H. N. Johnson; The United Nations Conference on Diplomatic Intercourse and Im- 
munities (pp. 597-600), D. H. N. Johnson; European Court of Human Rights—The 
Lawless Case (pp. 616-619), D. J. Harris; The Agreement Creating an Association 
between the European Free Trade Association and Finland (pp. 619-621), D. G. Valen- 
tine; Diplomatic Immunity—Fugitive Offenders Act, 1881: Three Recent Cases involv- 
ing the Indian High Commission (pp. 621-624), Michael Mann; Admiralty Jurisdiction 
in India (pp. 637-640), J. Duncan M. Derrett; Irish Law in English Courts—A Re- 
joinder (pp. 640-642), G. D. Nokes. 
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INTERNATIONAL AFFAIRS, April, 1961 (No. 4). Illusory Security and a Real Danger 
(pp. 32-36, 54), E. Menclewski; The Pentagon’s Activity in the ‘‘Back-Yard’’ (pp. 
45-50, 54), G. Loveiko; Is There a Way Out? (pp. 51-54), Commentator; Looking for 
a Higher Bid? (pp. 55-56), A. Irandoust; Scientists and the Struggle for Peace, Hap- 
piness and Progress (pp. 57-58), N. Semyonov; The Disarmament Battle Must Be Won! 
(pp. 61-63), Edouard Depreux; Operation ‘‘Manna’’ and Its Consequences (pp. 65-70), 
S. Madzojewski; U. S. Monopolies’ ‘‘Control Centre’’ in Europe (pp. 71-75, 108), L. 
Sabelnikov; Colonialist Intrigues (pp. 84-85), M. Kolev; Consolidation of the Patriotic 
Forces (pp. 86-87), D. Yakovlev; No Bridges Built (pp. 87-89), V. Mulin; Attempts to 
Obstruct International Trade (pp. 92-93), V. Pavlov; A Jarring Note (pp. 94-96), Y. 
Plotnikov; What Does London Mean to Do? (pp. 97-99), K. Grigoryev. 

——, May, 1961 (No.5). Break-through into Space and the Destiny of Man (pp. 3-8, 
16), A. Sovietov; The Reverse Side of U.S.-Japanese ‘‘ Friendship’’ (pp. 17-23), M. 
Markov; The Oil Empire Faces a Crisis (pp. 29-36), R. Andreasyan and A. Elyanov; 
NATO: Watchdog of Colonialism (pp. 60-64), Y. Nalin; Good Traditions Should Be 
Kept Up (pp. 65-66), Commentator; Disarmament Forum: Non-Physical Inspection 
Techniques (pp. 67-69), Jay Orear; From the Prehistory of the Second World War (pp. 
72-78), M. Andreyeva and K. Dmitrieva; Guantanamo: U. 8. Navai Base in Cuba (pp. 
84-85, 99), A. Olan; Is ‘‘ Peace Corps’’ for Peace? (pp. 94-96), I. Mikuson; The Com- 
mon Market v. Independence (pp. 96-98), N. Podporin. 

, June, 1961 (No. 6). Disarmament Talks: Truth and Fiction (pp. 3-14), G. 
Andreyev; The Bankruptcy of Washington’s Latin American Policy (pp. 15-20), Trini- 
dad Martillo; Pentagon’s ‘‘New’’ Concepts (pp. 21-24), A. Yeremenko; ‘‘Interde- 
pendence’’ or Subordination? (pp. 25-30), V. Nekrasov; NATO: Military Train in 
an Impasse (pp. 31-38), N. Isayev; Colonialism Behind the Screen of the Common 
Market (pp. 39-44), A. Goncharov; Groping in the Dark (pp. 45-50, 94), M. Kobrin; 
Vienna Convention on Diplomatic Relations (pp. 51-56), G. Tunkin; Space Exploration 
and International Relations (pp. 57-63), Y. A. Korovin, G. I. Pokrovsky, F. T. Orekhov, 
Sh. P. Sanakoyev, G. P. Zhukov et al.; A Behest for Future Generations (pp. 64-69), 
D. Melnikov; Wartime Diplomatic Missions (pp. 70-79), A. Y. Bogomolov; The African 
Peoples Forge Unity (pp. 80-84), I. Potekhin. 

, July, 1961 (No. 7). The Principal Problems of the Time (pp. 3-9); Interna- 
tional Law Today (pp. 18-22), Y. Korovin; NATO’s Nuclear-Missile Problems (pp. 
23-27), S. Illarioniv; In a Morass of Illusions (pp. 34-36), K. Zilliacus; Disarmament 
and European Security (pp. 51-56), O. Dlusski; Peaceful Coexistence—The Only Way 
to European Security (pp. 56-59), V. Sojak; West Germany and NATO (pp. 70-72), 
D. Melnikov; A Peace Treaty and European Security (pp. 77-80), P. Kryukov; The 
United States and Western Ewrope—Lessons and Prospects (pp. 84-86), I. Inozemtsev; 
Wartime Diplomatic Missions. The Winter of 1940-1941 (pp. 90-97), A. Bogomolov; 
Crisis of Colonialism in Central Africa (pp. 98-101), Idris Cox; U. 8. Military Mission 
in Iran and Iranian National Interests (pp. 111-114), L. Alexeyev. 

INTERNATIONAL LABOUR REVIEW, May, 1961 (Vol. 83, No. 5). The I. L. O. and Inter- 
national Technical Co-operation (pp. 413-435), Jef Rens; The Effect of Public Invest- 
ment Policy in Some Economically Developed Countries (pp. 436-458), S. Please. 

, June, 1961 (Vol. 83, No. 6). The Influence of International Labour Conventions 
on Italian Labour Legislation (pp. 576-601), Luisa Riva-Sanseverino. 

INTERNATIONAL ORGANIZATION, Spring, 1961 (Vol. 15, No. 2). The Management of 
Power in the Changing United Nations (pp. 219-235), Inis L. Claude, Jr.; Vers une 
Reforme du Secretariat des Nations Unies? (pp. 236-255), Michel Virally; National 
Representation in the United Nations (pp. 256-266), Richard F. Pedersen. 

INTERNATIONAL POLITICS AND Economics JournaL (Aichi University),* July, 1958 
(No. 25). Problem of Representation of the Communist Government of China in the 
International Community (pp. 77-87), Ichiro Kawasaki. 

IraLian AFFairs, November—December, 1960 (Vol. 9, No. 6). The International La- 
bour Organization (pp. 3257-3260). 
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JAG JouRNAL, June, 1961 (Vol. 15, No. 4). International Law and Open-Ocean Min- 
ing (pp. 55-58, 71), Capt. Robert D. Powers, Jr.; Views on Arms Control (pp. 59-62, 
71-72), Rear Adm. Paul L. Dudley; Nationalism as a Factor in International Relations 
(pp. 63-71), Andrew Gyorgy. 

JOURNAL DU DroirT INTERNATIONAL (CLUNET), April-June, 1961 (Vol. 88, No. 2). La 
Pensée de Georges Scelle et ses Possibilités d’Application a quelques Problémes Récents 
de Droit International (pp. 350-374), Lazare Kopelmanas; Une Innovation Frangaise 
en Droit Fiscal: le Pouvoir d’Imposition Issu des Traités Internationauz (pp. 376-398), 
Gilles Dalimier; Note sur la Loi Hongroise V de 1957 sur la Nationalité (pp. 400-402), 
Paul Szigeti; Bulletin de Jurisprudence Frangaise (pp. 404-434), Barthold Goldman, 
Gérard Lyon-Caen, R. Pinto and A. Ponsard; Chronique de Jurisprudence Frangaise 
(pp. 436-456), B. Goldman and J. B. Sialelli; Chronique de Jurisprudence Suisse (pp. 
458-504), Pierre Lalive; Bulletin de Jurisprudence Marocaine (pp. 506-538), Paul 
Decroux; Chronique de Jurisprudence Tunisienne (pp. 540-564), Jean-Maurice Verdier. 

JOURNAL OF THE ASSOCIATION OF LEGAL, POLITICAL AND Economic Scrences (Aichi 
University),* March, 1958 (Nos. 21-22). Jurisdiction in International Divorce (pp. 
185-214), Junkichi Koshikawa. 

—, October, 1959 (No. 28). Establishment of Civil Procedure Law of Foreign 
Cases in Japan (pp. 205-221), Junkichi Koshikawa. 

JOURNAL OF CIVIL PROCEDURE,* October, 1958 (No. 5). A Study on the International 
Lawsuit for Divorce (pp. 78-109), Takeshi Nakamura. 

JOURNAL OF THE INTERNATIONAL COMMISSION OF JURISTS, Spring, 1961 (Vol. 3, No. 
1). From Delhi to Lagos (pp. 3-8), Jean-Flavian Lalive; The Significance of the Lagos 
Conference (pp. 22-24), Gabriel d’Arboussier; Reflections on the Law of Lagos (pp. 
25-28), T. O. Elias. 

JOURNAL OF INTERNATIONAL Law AND DipLomMacy (Tokyo University),* February, 
1958 (Vol. 56, Nos. 3-4). Japan’s Admission to the U. 8S. and the Southern Islands 
(pp. 1-17), Ko Minagawa; The Basis of America’s Administrative Authority (pp. 
18-41), Kisaburo Yokota; The Structure and Function of the Ryukyus’ Administration 
(pp. 42-80), Toshihiko Shinjo; The Bonins Problem (pp. 81-100), Kenzo Kawakami; 
The Right of Diplomatic Protection (pp. 101-119), Tsuruji Kotani; The Status of the 
Ryukyuans (pp. 120-140), Saburo Kuwada; The Problem of Land in the Ryukyus Used 
for Military Purposes (pp. 141-164), Ichiro Kato; The Status of Sunken Shipping in 
the Ryukyus (pp. 165-190), Keishiro Irie; The Return of the Amami Archipelago (pp. 
191-209), Yasuo Yamashita; The Leased Territories in China (pp. 210-226), Toshio 
Ueda; Saarland (pp. 227-256), Shigeki Miyazaki; Cyprus (pp. 257-278), Ko Nakamura. 

——, June, 1958 (Vol. 57, No. 2). Recognition of Foreign Corporations by Treaties 
(pp. 1-28), Ryoichi Yamada; The Treaty Establishing the European Coal and Steel 
Community Comment and Translation, pp. 61-93), Kazuo Sato. 

—, August, 1958 (Vol. 57, No. 3). The Fishery Problem between Soviet Russia 
and Japan (pp. 1-20), Zengo Ohira; Methoden der Vereinheitlichung des Kolilisions- 
rechts—Einheitsgesetze und internationale Vertrage (pp. 21-35), K. H. Nadelmann and 
Keiro Sawaki; The Harbin Revolution, 1917—A Study in the Context of International 
Politics (pp. 36-83), Hiroharu Seki. 

——, September, 1958 (Vol. 57, No. 4). Zhe Problem of Specialization in Private 
International Law (pp. 1-32), Masato Miura; The Harbin Revolution, 1917—A Study 
in the Context of International Politics (pp. 81-120), Hiroharu Seki. 

——, December, 1958 (Vol. 57, No. 5). Some Considerations on the Problem of Non- 
Agreation (pp. 1-27), Hirohiko Kaizuma; Recent Theories of Vested Rights in Private 
International Law (pp. 28-55), Masaru Nishi; The Doctrine of the ‘‘ Military Ob- 
ll in the Theories of International Law since World War II (pp. 56-92), Masahiko 

ido. 

——, March, 1959 (Vol. 57, No. 6). The Japanese and Chinese Fishery Problems 
(pp. 1-27), Terumichi Kuwabara; Legal Structure of Recognition of States and Gov- 
ernments—The Theory and Practice of de facto recognition (pp. 28-83), Yoshio Hirose. 
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,» May, 1959 (Vol. 58, Nos. 1-2). The Breadth of the Territorial Sea and Inter. 
national Law (pp. 1-26), Kisaburo Yokota; Decision-Making Process in the Fifth Com- 
mittee of the U. N. Conference on the Law of the Sea (pp. 27-35), Michio Seki; Con- 
vention on the Territorial Sea and the Contiguous Zone (pp. 36-71), Ko Nakamura; 
Convention on the High Seas (pp. 72-100), Hideo Takabayashi; Convention on the Con- 
tinental Shelf (pp. 101-123), Shigeru Oda; Convention on Fishing and Conservation of 
the Living Resources of the High Seas—Its Effect and Limit (pp. 124-154), Shigeru 
Oda; Optional Protocol of Signature and Final Provisions of Each Convention (pp. 155- 
158), Ko Minagawa. 

—, July, 1959 (Vol. 58, No. 3). A Comparative Study of the Definition of Dis- 
engagement (pp. 1-21), Masakuma Uchiyama; Historical Construction of the Exclusive 
Right of Fisheries (pp. 22-54), Soji Yamamoto; A Consideration of the Jurisdiction of 
Courts (pp. 55-82), Keiro Sawaki. 

——, September, 1959 (Vol. 58, No. 4). On the Legal Status of Outer Space (pp. 
35-58), Fumio Ikeda; Historical Construction of the Exclusive Right of Fisheries (pp. 
58-86), Soji Yamamoto; Peaceful Uses of Outer Space and Its Legal Status (pp. 87- 
119), Yuichi Takano. 

——, November, 1959 (Vol. 58, No. 5). Strategic Value of the St. Lawrence Seaway 
(pp. 56-77), Masao Takanashi. 

JUGOSLOVENSKA REVIJA ZA MEDUNARODNO PrRAvo, 1960 (Vol. 7, No. 3). Prouéavanje 
Medunarodnih Odnosa uw Francuskoj (pp. 445-453), Jean-Baptiste Duroselle; Razma- 
tranja o Visestranoj Diplomatiji (pp. 455-460), Branko Lukat; Medunarodno Privatno 
Pravo u Svetlosti Dosadainjih Iskustava (pp. 462-493), Slavko Stojkovi¢; Program 
Saveza Komunista Jugoslavije i Medunarodno Pravo (pp. 499-504), Stanko Peterin; 
Rijecka Pravila u Odnosu na Odredbe Bruxelleskih Konvencija (pp. 504-520), Emilio 
Pallua and Branko JakaSa; Deveto Zasedanje Haske Konferencije za Medunarodno 
Privatno Pravo (pp. 522-529), Mihailo Jezdié; Novi Cinioci u Postupanju sa Posloda- 
vactkim Predstavnicima iz Socijalistickih Zemalja u Medunarodnoj Organizaciji Rada 
(pp. 529-538), Borislav Blagoev; Alejandro Alvarez—In Memoriam (pp. 548-550), 
Juraj Andrassy; 49. Konferencija International Law Association (pp. 550-556), Smilja 
Avramov and Bogdan Babovié; Astronauticko Pravo na III Kolokvijumu Prava Nad- 
vazdusnog Prostora Odrzanom u Okviru XI Kongresa Medunarodne Astronauticke 
Federacije u Stokholmu (14-20 Avgusta 1960) (pp. 556-559), Mihailo Smirnov; Re- 
gultati 44 Zasedanja Medunarodne Konferencije Rada (pp. 560-563), Borislav Blagoev; 
Osnivanje Medunarodnog Instituta za Socijalne Studije (p. 563), Borislav Blagoev. 

Jus, June, 1961 (Vol. 12, No. 2). Verso l’Organizzazione Pubblica Internazionale 
(pp. 165-174), Giorgio Balladore Pallieri; Considerazioni Comparative sull’ Adozione in 
Diritto Internazionale Privato (pp. 255-282), Rodolfo De Nova; Scrittori di Diritto 
Naturale (pp. 283-285), Biondo aaa L’Idennita di Espropriazine (pp. 288-312), 
Gustavo Vignocchi. 

Kansal UNIVERSITY LAw REVIEW,* Sem. 1959 (Vol. 8, No. 5). The Outbreak 
of European War II and Hitler’s Diplomacy (pp. 14-35), Heiichiro Kawasaki. 

—, March, 1959 (Vol. 8, No. 6). Non-Recognition of Non-Domiciliary Jurisdiction 
(pp. 88-104), Shoichi Honnami. 

KeEI0 UNIVERSITY JOURNAL OF LAw, Po.iTics AND SocroLoey,* April, 1958 (Vol. 31, 
No. 4). Tanaka Cabinet’s China Policy (pp. 1-13), Kikuo Nakamura. 

, September, 1958 (Vol. 31, No. 9). A Criticism of F. Roosevelt’s Far Eastern 
Policy (pp. 1-18), Masakuma Uchiyama; Tanaka Cabinet’s China Policy (pp. 19-50), 
Kikuo Nakamura. 

——, May, 1959 (Vol. 32, No. 5). The Evolution of Peace Organizations in American 
States, and Its Relation to the United Nations (pp. 26-50), Toshihiko Kagawa. 

» September, 1959 (Vol. 32, No. 9). Proposals for the Codification of Historic 
Bays—in connection with the Memorandum concerning Historic Bays by the U. N. Secre- 
tariat (pp. 1-32), Ko Nakamura. 
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Kose LAw JougNAL,* March, 1958 (Vol. 7, No. 4). Capacity in Private International 
Law (pp. 691-731), Masaru Nishi. 

—,, July, 1958 (Vol. 8, No.1). The Anglo-Soviet Negotiations in 1939 (pp. 1-25), 
Masao Onoe. 

——, October, 1958 (Vol. 8, No. 2). Anglo-Russian Negotiations since the Spring of 
1939 (pp. 221-254), Masao Onoe. 

——, December, 1958 (Vol. 8, No. 3). Russo-German Negotiations since the Spring 
of 1989 (pp. 355-383), Masao Onoe. 

——, March, 1959 (Vol. 8, No. 4). Swiss, Greek, Egyptian and Syrian Private Inter- 
national Law Provisions and the Montevideo Treaty Relative to International Civil Law 
(pp. 639-675), Taro Kawakami. 

KosE JOURNAL OF ECONOMICS AND BUSINESS ADMINISTRATION,* November, 1959 (Vol. 
100, No. 5). The Release of M. Litvinov and the Turning Point of the Foreign Policy 
of Soviet Russia (pp. 607-626), Masao Onoe. 

KyvusHvu JOURNAL OF LAw AND Po.itics,* March, 1958 (Vol. 24, No. 4). Positive 
Neutralism in Asian and Arab Area (pp. 33-58), Sakahiko Tanigawa. 

—, March, 1959 (Vol. 25, Nos. 2-4). On Causa Materialis Belli in the Theory of 
Albericus Gentilis (pp. 329-348), Fujio Ito. 

——, December, 1959 (Vol. 26, No. 2). Characteristics of the Theory of Bellum 
Iustum in Decretum Magistri Gratiani (pp. 1-24), Fujio Ito; An Aspect of Air Car- 
rier’s Liability on the ‘‘dol ou faute lourde’’ of the Air Carrier (pp. 99-118), Keiichi 
Takada. 

MANAGEMENT AND Economics (Nagasaki University),* February, 1958 (Vol. 37, No. 
4). The Admission of States to Membership in the United Nations and Related Prob- 
lems Viewed from the Theory of Misuse of Right (pp. 117-140), Kaoru Najima. 

—, July, 1958 (Vol. 38, No. 1). Present Day’s Juridical Retrospect on the Right 
of Innocent Passage as Appeared in the North Corfu Channel (pp. 71-86), Kaoru 
Najima. 

—, October, 1958 (Vol. 38, No. 2). An Analytical Introduction to the Research on 
Abuse of Right in International Law (pp. 95-120), Kaoru Najima. 

—, October, 1959 (Vol. 39, No. 1). A Study of International Air Law (pp. 103- 
138), Kaoru Najima. 

—, December, 1959 (Vol. 39, No. 2). A Study of International Air Law (pp. 93- 
110), Koru Najima. 

MaTsUSHO GAKUEN JUNIOR COLLEGE JOURNAL,* March, 1959 (No. 6). Conclusion of 
State Diplomacy and International Politics (pp. 101-124), Ryozaburo Takeuchi. 

MelJI Law Review,* January, 1958 (Vol. 31, No. 4). France, Germany and the Saar 
(pp. 67-140), Shigeki Miyazaki. 

——, June, 1958 (Vol. 32, No. 1). On the ‘‘Unity of Europe’’ (pp. 143-148), Shi- 
geki Miyazaki; Legal Problems for the Unity of Europe (pp. 149-158), Hans Wiebring- 
haus. 

——,, October, 1958 (Vol. 32, No. 2). The Legal Status of the Saarland (pp. 51-90), 
Shigeki Miyazaki. 

——, November, 1959 (Vol. 33, No. 3). The Legal Status of the Saarland (pp. 79- 
104), Shigeki Miyazaki. 

MicHican Law Review, April, 1961 (Vol. 59, No. 6). British Antitrust in Action 
(pp. 855-902), Michael Conant. 

NaGoya JOURNAL oF Law AND Po.irics,* March, 1958 (No. 11). A Study in the 
Theories of Peaceful Co-Existence (pp. 128-165), Yoshio Menjo. 

——, March, 1959 (No. 12). The Middle East in World Politics (pp. 11-68), Eiziro 
Yanagisawa. 

NEDERLANDS TIJDSCHRIFT VOOR INTERNATIONAAL ReEcHT, April, 1961 (Vol. 8, No. 2). 
La Cour Internationale de Justice en 1960. Affaire de la Sentence Arbitrale Rendue 
par le Roi d’Espagne le 23 Décembre 1906 (Honduras ec. Nicaragua) (pp. 113-128), 
J. H. W. Verzijl; Echtscheiding van Hongaarse Vluchtelingen (pp. 129-143), R. D. 
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Kollewijn; Regional or General International Law? A Misleading Dilemma (pp. 146- 
164), H. F. van Panhuys; Aerial Intrusions and International Law (pp. 165-169), R. 
C. Hingorani. 

——,, July, 1961 (Vol. 8, No. 3). Nationality of Companies Analysed (pp. 223-239), 
George A. van Hecke; ‘‘Internationaal’’ en ‘‘ Nationaal’’ in ons Internationaal Privaat- 
recht (pp. 240-269), W. L. G. Lemaire. 

New Times, May 10, 1961 (No. 19). Algeria: The Revolt That Collapsed (pp. 4-6), 
V. Goncharov; An Island Divided (pp. 7-10), L. Sedin; The Old and the New at the 
Palais des Nations (pp. 11-13), Justas Paletskis; Victim of Its Own Propaganda (pp. 
14-15), G. Bako. 

, May 17, 1961 (No. 20). Victory Day (pp. 1-2); The Laos Conference (p. 2); 
Competition in Space (pp. 3-4), Giorgi Pokrovsky; Underwater Deals (pp. 6-7), Gen- 
nady Kuzmin; The Eichmann Trial (pp. 10-11), N. Milyutin; Colonialist Manoeuvres 
in British Guiana (pp. 13-14), Wilson Wright; American Nazis (pp. 16-17), G. B. 

, May 24, 1961 (No. 21). Vital Issue for the German Nation (pp. 4-5), Johannes 
Dieckmann; The Laos Conference (pp. 6-8), Vadim Listov; Washington’s European 
Policy (pp. 11-12), Y. Nadezhdin; Reaction over Peru (pp. 13-14), L. Kushcheyev; 
Crisis of the Saigon Regime (pp. 16-17), 8. Verbitsky; Dark Days in Shipping (pp. 
26-27), M. Burmistrov. 

——, May 31, 1961 (No. 22). Going to Vienna (pp. 1-2); The Laos Conference (pp. 
3-4), Vadim Listov; Imperialist Manoeuvres in the Congo (pp. 5-6), Y. Bochkaryov; 
The South Korean Coup (pp. 14-15), A. Baturin; Nato’s Superman (pp. 18-19), I. 
Sotnikov; The Eichmann Trial (pp. 19-20), N. Milyutin; Oberlander Again (pp. 30-31), 
L. Bezymensky. 

, June 7, 1961 (No. 23). Vienna (pp. 1-2); Americans and the Vienna Meeting 
(pp. 3-5), I. Yermashov; Vice-President in Asia (pp. 11-12), Alexei Leontyev; Angola 
in Flames (pp. 14-15), S. Wolk; The Western Samoa Referendum (pp. 26-27), A. 
Viladimirov. 

, June 14, 1961 (No. 24). Vienna Sidelights (pp. 4-5), V. Zorin and V. Kobysh; 
Towards Broader Co-operation (pp. 6-7), Vasily Emelyanov; Iran: The Urge for Neu- 
trality (pp. 8-9), Y. Zvyagin; Beginning of a Chapter (pp. 10-13), L. Sedin; Pages 
from a Bonn Minister’s Life (pp. 14-17), V. Chernov. 

, June 21, 1961 (No. 25). Soviet-Indonesian Friendship (pp. 1-2); Laos Con- 
ference—One Month (pp. 3-4), Vadim Listov; Conclusion of a Peace Treaty with Ger- 
many and Settlement of the West Berlin Problem on This Basis—Aide-Mémoire of N. 
S. Krushchev (pp. 5-7); Polluting the Seas (p. 11), F. Polomsky; Then and Now (pp. 
12-15), L. Leontyev; Kenya (pp. 30-31), M. Kozlov. 

——, June 28, 1961 (No. 26). Before It Is Too Late (pp. 1-3); At the Withelm- 

strasse Tkenty Years Ago (pp. 810), V. Berezhkov; Time for Action (p. 11); Disarma- 
ment: Western Position Unchanged (pp. 14-16), I. Yermashov; Fictitious Vacuum (pp. 
16-17), Antonin Snejdarek; Americans Should Know the Truth (p. 18), Cyrus S. Eaton; 
End of the ‘‘Cod War’’ (pp. 22-23), P. Kushch. 
, July 5, 1961 (No. 27). Searchlight on War and Peace (pp. 1-2), Observer; 
“*Zone of Armaments Limitation’’: British Proponents and Opponents (pp. 8-9), K. 
Nikitin; Ireland and the Great Wide World (pp. 10-12), L. Sedin; British Cameroons 
(p. 13), K. Teplov; Belgium without the Congo (pp. 14-16), Vadim Zagladin; Outlook 
for Balkan Co-operation (pp. 16-18), Stamatis Mercouris; Political Background of the 
Common Market (pp. 21-22), K. Popov. 

——, July 12, 1961 (No. 28). Out in Their Reckoning (pp. 1-2). 

——, July 19, 1961 (No. 29). A Call to Reason (pp. 1-2); In the Interests of Peace 
(pp. 2-3); Our Foreign Policy and Contacts (pp. 4-5), Pham Van Dong; Under Glass 
(pp. 6-9), A. Leonidov; What Is Happening in Kuwait (pp. 26-27), A. Lyuabin. 

, July 26, 1961 (No. 30). German Peace Plan (pp. 1-2); New Packaging for 
Dulles’ Ideas (pp. 5-8), L. Leontyev; The Crisis in Central Africa (pp. 8-10), E. 
Konovalov; International Co-operation in the Antarctic (pp. 17-18), D. I. Shcherbakov; 
Europe’s Portugese Backwater (pp. 21-22), David Zaslavsky; The Rule of Law as Mr. 
Lippmann Sees It (pp. 22-23), I. Sotnikov. 
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—, August 2, 1961 (No. 31). Fidel Castro on Cuba’s Problems (pp. 3-6); Bonn 
over NATO (pp. 6-9), I. Yermashov; Aggression in Bizerta (pp. 16-17), P. Efimov; 
Ceylon and the Oil Kings (pp. 18-19), B. Ruzhin. 

—, August 9, 1961 (No. 32). Britain and the Common Market (pp. 5-7), G. 
Deinichenko; The Neutron Bomb Debate (pp. 8-10), Vasily Emelyanov; Manufactured 
Hysteria (pp. 10-12), V. Berezhkov. 

—, August 23, 1961 (No. 34). Responsibility for Peace (pp. 1-3); Tunisia and 
the United States (p. 3); Anti-Communism in the Doldrums (pp. 4-5), Observer; Ber- 
lin, August 13, 1961 (pp. 6-9), Kurt Wedekind; Bonn’s War Merry-Go-Round (pp. 
9-11), I. Yermashov; And Now Surinam (pp. 14-15), Nokilai Kulibin; In Space and 
Down Below (pp. 20-22), Stanislav Strumilin; ‘‘The Harmless American’’ Abroad 
(pp. 23-24). 

—,, August 30, 1961 (No. 35). Self Exposure (pp. 1-2); Japanese Neighbour (pp. 
3-4), Observer; The Soviet Union in 1980 (pp. 5-7), A. M. Alexeyev; The Campaign 
against Cuba: Washington Loses Another Round (pp. 11-13), M. Kruglov; Plans of 
Atomic Cannibalism (The Cento Documents) (pp. 14-19); Midsummer Fantasy (pp. 
20-21), Y. Bochkaryov. 

—, September 6, 1961 (No. 36). Common Cause (pp. 1-2); Dodging Manoeuvre 
(pp. 2-3); The World Socialist System (pp. 4-6), V. Terekhov; Washington and 
Quadros (pp. 7-8), Observer; The Story of a Dictatorship (pp. 8-11), P. Nikolayev; 
‘‘ Silent Americans’’ (pp. 11-13), Paul Levesque; Britain and President Kennedy (pp. 
14-17), Konni Zilliacus; Who Is Hindering Co-operation? (pp. 18-20), Vasily 
Emelyanov. 

NIHON JOURNAL OF Law AND Po.irics,* February, 1958 (Vol. 23, No. 6). Study of 
“Ocean Bill’’ from Viewpoint of Fishery Science (pp. 108-150), Akira Nakazawa. 

—, June, 1958 (Vol. 24, No. 1). On the Presumption that Municipal Law is in 
Conformity with International Law (pp. 48-84), Eiichi Fukatsu. 

——, October, 1959 (Vol. 25, Nos. 3-5). The Comparative Study between the Posi- 
tion of Private and Public Property on the Battlefield and that of Private Property in 
Occupied Territory during War (pp. 61-74), Juzo Yamana. 

NorDIsK TIDSSKRIFT FOR INTERNATIONAL Ret 0G Jus GENTIUM, 1960 (Vol. 30, Nos. 
3-4). Luftrummets och rymdens internationelltrattsliga staéllning (pp. 113-129), Erik 
Castrén; The Problem of Classification in the Conflict of Laws (pp. 130-162), Phillips 
Hult; Den Internationale Domstol i 1960 (pp. 167-178); Tredje Internationella Rym- 
drattskollokviet (pp. 179-180), K. 8.; Haagerkonferencens 9. Samling (pp. 180-184), 
J. Bangert; Alejandro Alvarez (pp. 186-189), B.; Georges Scelle (pp. 189-191), B.; 
Pierre Arminjon (p. 191), B.; Tomaso Perrassi (pp. 191-192), B.; Petros G. Vallindas 
(pp. 192-193), B.; Arnold Whitman Knauth (pp. 193-194), N. V. Boeg. 

Orra Economic Review,* June, 1959 (Vol. 11, Nos. 1-2). ‘‘Security’’—National 
and International (pp. 155-173), Osamu Shigemitsu. 

Osaka Law Review,* February, 1958 (No. 26). Differences and Meanings of the 
Theories on the Relation between International and National Law (pp. 1-28), Tsuyoshi 
Imai. 

Osaka UNIVERSITY OF LIBERAL ARTS AND EpucaTIon, Memoirs,* March, 1959 (No. 7). 
Essay on the Theoretical Structure of International Politics (pp. 153-168), Matusuto 
Kawabata. 

OsTEvroraA Recut, June, 1961 (Vol. 7, Nos. 1-2). Das Jugoslawische Devisensystem 
(pp. 1-19), Vladimir Murko; Die Auslegung Internationaler Vertrige in der Sowje- 
tischen Vélkerrechtslehre (pp. 66-81), Hans Werner Bracht; A Calendar of Soviet 
Treaties, January-December 1958 (pp. 100-131), Robert M. Slusser and George Gins- 
burgs. 

PaNstwo 1 Prawo, March, 1961 (Vol. 16, No. 3). Rogwazania na Temat pologenia 
Prawnego tew. Przestrzeni kosmicznej (pp. 420-429), Cezary Berezowski; Poglady J. 
M. Keynes’a na role Ekonomiczng Patstwa a Koncepcja ‘‘Welfare State’’ (pp. 497- 
509), Sylwester Zawadzki. 
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——, April-May, 1961 (Vol. 16, Nos. 4-5). Problematyka Prawna Najmu Samochody 
(pp. 693-702), Wiadystaw Gorski. 

, June, 1961 (Vol. 16, No. 6). Odrodzenie Prawa Natury w Amerykaiskiej 
Jurysprudencji (pp. 873-882), Grzekorz L. Seidler. 

UNIVERSITY OF PENNSYLVANIA LAW REVIEW, May, 1961 (Vol. 109, No. 7). Edwin 
DeWitt Dickinson (pp. 919-921), Herbert F. Goodrich. 

Po.itica INTERNACIONAL, March-April, 1961 (No. 54). Factor Capital de la ‘‘ Guerra 
Fria’’ (pp. 7-9) ; Africa como Proyeccién de Europa (pp. 11-14) ; Competencia Misional 
(pp. 17-26), Adriano Moreira; Zl Ejército Soviético, los Neostalinistas y la China Comu- 
nista ante la Politica de ‘‘Coexistencia Pacifica’’ (pp. 27-84), Luis Garcia Arias; El 
Censo Soviético de 1959 y la Politica de Nacionalidades (pp. 85-95), Zoltan A. Rénai; 
Conversaciones Hispano-Lusitanas (pp. 99-112), Alfonso De La Serna; Réplica a Unos 
Ataques contra Espaia (pp. 113-134), José Gabriel Tolosano; Las Agrupaciones Eco- 
némicas Europeas y la Creacién de la Organizacién de Cooperacién y del Desarrollo 
Econémico (pp. 135-142), Fernando Murillo Rubiera; En Torno a las Negociaciones 
Franco-Argelinas (pp. 143-148), Rodolfo Gil Benumeya; Turbulencia en el Congo (pp. 
149-159), Julio Cola Alberich; El Ayer, el Hoy y el Maiiana Internacionales (pp. 163- 
175), Camilo Barcia Trelles. 

Po.iticA INTERNACIONAL, REVISTA DE, May-June, 1961 (No. 55). Franco y el Mo- 
mento Internacional (pp. vii-x) ; Espaiia y su Posible Integracién Europea (pp. xxiv) ; 
Las Unidades Econémicas (pp. 3-24), Mariano Navarro Rubio; La Geopolitica del Medi- 
terrdneo (pp. 25-54), Joseph S. Roucek; El Desarme Internacional, Una Ilusion? (pp. 
55-65), E. Bjorklund; El Nuevo Régimen Legal de la Provincia del Sahara (pp. 69-76), 
Juli Cola Alberich; Problemas en la N. A. T. O.: Reunién del Consejo de Ministros de 
Asuntos Exteriores de la N. A. T. O. del 8 al 10 deMayo de 1961 en Oslo (pp. 81-93), 
Jacques Roemon; Cuba, un Quiste Canceroso en el Costado de los Estados Unidos (pp. 
101-121), Jaime Menéndez; Problemas Internacionales del Japén (pp. 123-137), Luis 
Carandell; Posibilidades de un Ejército Supranacional Occidental (pp. 139-146), Fer- 
nando de Salas Lépez; La Significacién de Wilton Park (pp. 147-149), Juan Beneyto; 
Intervencién Espaiiola en la XXXI Reunién del Consejo Econémico y Social de las 
Naciones Unidas (pp. 151-154), C. de Beniparrell; La Visita a Espaita del Vicecanciller 
de la Repiblica Federal Alemana, D. Erhard (pp. 155-161), Joaquin Gutierrez Cano; 
El Ayer, el Hoy y el Maitana Internacionales (pp. 165-172), Camilo Barcio Trelles. 

POLITISCHE STUDIEN, March, 1961 (Vol. 12, No. 131). Perspektiven (pp. 141-144), 
Hans Lehmann; Die Aussenpolitischen Aufgaben der USA (pp. 149-154), Chester 
Bowles; Titos ‘‘neutraler’’?’ Kommunismus (pp. 155-162), Slobodan M. Draskovich; 
Von den Schauplitzen des Zweiten Weltkrieges (pp. 190-198), Gerhard Grimm. 

, April, 1961 (Vol. 12, No. 132). Perspektiven (pp. 209-212), Hans Lehmann; 
Vor 15 Jahren entstand die SED (pp. 216-221), Gerhard Oppitz; Finnland und die 
EFTA (pp. 232-235), Axel von Gadolin; Die Redefreiheit im Westen (pp. 247-253), 
Rudolf Mattfeld. 

, May, 1961 (Vol. 12, No. 133). Perspektiven (pp. 281-284), Hans Lehmann; 
Die Lehren des Weimarer Staates (pp. 302-304), Hans Lehmann; Die Verschmelzung 
der Volker (pp. 311-319), Stefan Yowev; Bilanz von 10 Jahren Radio Freies Europa 
(pp. 320-326), Vladimir Stedry. 

, June, 1961 (Vol. 12, No. 134). Perspektiven (pp. 353-356), Hans Lehmann; 
Wirtschaft und Gesellschaft—Gestern und Morgen (pp. 359-362), Carl Neumann; Der 
Nahe Ostern am Scheideweg (pp. 363-369), H. L. Kaster; Kommunistischer Kolonial- 
ismus (pp. 370-377), Baymirza Hayit; Die Ost-Infiltration in dex Entwicklungslaindern 
(pp. 378-384), Robert F. Lamberg. 

RABELS ZEITSSHRIFT FUR AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, July, 
1961 (Vol. 26, No. 1). Zur Problematik Mehrsprachiger Gesetzes- und Vertragstexte 
(pp. 4-39), Hans Délle; Gedanken zum Schweizerischen Entwurf eines Kartellgesetzes 
(pp. 40-50), Heinrich Kronstein; Die Rechtsprechung des Schweizerischen Bundes- 
gerichts auf dem Gebiete des Privatrechts 1957-1959 (pp. 64-113), Ernst Brand. 
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Review (Yugoslav), May, 1961 (Vol. 1, No. 3). Aggression Against Cuba: Chal- 
lenge to Peace (pp. 31-32); The Testimony of the White Paper (pp. 37-39). 

——, June, 1961 (Vol. 1, No. 4). Commitment of the Non-Committed (pp. 29-31) ; 
What Solidarity Means (pp. 31-32), Dobrivoje Vidi¢é; The Only Way Out (pp. 33-34) ; 
Able to Agree (p. 34), AleS Bebler. 

—, July, 1961 (Vol. 1, No. 5). Cairo Conference. Aims of Non-Bloc Policy 
(pp. 19-20); Krushchev and Kennedy. A New Start? (pp. 20-21); Technical As- 
sistance. For Greater Independence (p. 21); Yugoslavia and Latin America. Wider 
Horizons (pp. 21-22). 

REVISTA DA FACULDADE DE DIREITO, UNIVERSIDADE DE SAO PauLo, 1960 (Vol. 55). 
Do Jutzo Arbitral (pp. 187-196), Alfredo Buzaid; La Procédure de Conclusion des 
Accords Internationaux au Brésil (pp. 253-271), Vicente Marotta Rangel; Questdes 
Metodolégicas em Direito Internacional Piblico (pp. 272-278), Vicente Marotta Rangel; 
Mercado Comum Europeu (pp. 434-466), Rubens Anténio Barbosa. 

REVISTA DE LA UNIVERSIDAD DE CALDAS, July-December, 1960 (No. 6). Teorta de la 
Extraterritorialidad del Hecho Juridico (pp. 59-67), Alfredo Cock Arango. 

Revista DO SeRvico Ptsiico, August, 1960 (Vol. 88, No. 2). Jus Imperii e a 
Democracia (pp. 170-176), Alfredo Baltazar da Silveira. 

REvIsTA BRASILEIRA DE PoLiticA INTERNACIONAL, March, 1961 (Vol. 4, No. 13). 
Posigéo de Colémbia no Sistema Jurtdico Interamericano (pp. 5-13), Alberto Lleras 
Camargo; Os Estados Unidos e a América Latina (pp. 17-26), Aleeu Amoroso Lima; 
Partes de um Todo: Brasil, Hemisfério e Comunidade Ocednica (pp. 29-33), Walter 
Lippmann; Beliza, Problema da América (pp. 37-56), Carlos Garcia Bauer; Cooperagéo 
Internacional em Energia Atémica (pp. 61-68), Carlos Alfredo Bernardes; Politica 
Social Internacionat (pp. 72-89), Estanislau Fischlowitz; Africa, Colonialismo e 
Assisténcia Econémica (pp. 92-118), Ralph von Gersdorff. 

——,, June, 1961 (Vol. 4, No. 14). O Problema do Desarmamento (pp. 5-40), General 
Emilio Maurell Filho; A Peruanidade de Tumbes, Jaén e Maynas, e 0 Protocolo do Rio 
de Janeiro, de 1942 (pp. 43-57), Luis Alvarado Garrido; Operagéo Pan-Americana— 
O Catalisador Oculto? (pp. 58-66), T. Graydon Upton; Uma Politica de Combate a 
Fome na América Latina (pp. 70-84), Josué de Castro; O Aspecto Legal da Coexisténcia 
(pp. 87-96), Milan Bartos; O Brasil e a Unido Belgo-Luxemburguesa (pp. 109-122), 
Roger G. C. Jamez; A Politica Exterior do Brasil (pp. 125-133), Janio Quadros; 
‘*Alianga para o Progresso’’ (pp. 143-150). 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January-June, 1959 (Vol. 19, No. 55). 
Algunos Casos de Jurisprudencia Argentina en Materia de Derecho Internacional 
(pp. 3-29), José Julio Santa Pinter; La Astronomia: Nueva Etapa de la Diplomacia 
(pp. 30-54), Eduardo Faleoni; Apuntes de Derecho Diplomdtico: El Funcionamiento 
Interno de las Misiones (pp. 56-61), Carlos Arévalo Carrefio; Hl Problema de las 
Relaciones entre el Derecho Internacional y el Interno segién el Profesor Walz (pp. 62- 
70), Antonio Belainde Moreyra; El Derecho en las Relaciones Interamericanas (pp. 71- 
86), Alberto Ulloa. 

——, July-December, 1959 (Vol. 19, No. 56). San Martin y la Personalidad Inter- 
nacional del Peri (pp. 98-101), Jorge Guillermo Llosa P.; Las Relaciones entre el 
Derecho Internacional y el Derecho Interno en el Pensamiento del Profesor Georges 
Scelle (pp. 102-113), Antonio Belatinde Moreyra. 

REVUE DE Droit INTERNATIONAL, DE ScIENCES DIPLOMATIQUES ET PoLITIQUES (A. 
SorriLe), January-March, 1961 (Vol. 39, No. 1). Aspects Juridiques Fondamentaux 
de la ‘‘Question Portugaise’’ a 1’0. N. U. (pp. 7-13), Martinho Nobre de Mello; Le 
nouveau Droit Pénal International (pp. 14-25), Jean Graven; Ideological and Economic 
Aggression (pp. 26-28), Antoine Sottile; Bilan des Performances Spatiales U.R.S.S.— 
U. 8. A. L’Imposture de la Photo de la Face Cachée de la Lune (pp. 29-41), Suzanne 
Labin; Hommes Libres de Tous les Pays Réveillez-vouz! Il est Moins Cinq! Les 
Autres sont a Votre Porte! (pp. 42-45), A. J. N. Pierre F. Dorneydroff ; Large Questions 
in the Eichmann Case (pp. 46-52), Telford Taylor; La Guerre des Cerveauz (pp. 53- 
60), Suzanne Labin; La Paix, l’Arme Nucléaire et les Nations Unies (pp. 61-63), 
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Paul Fr. Ant. Hilarius; A Proposito de una Recensione concernente una Indagine sul 
Problema del ‘‘ Rinvio’’ (pp. 64-71), Alessandro Tommasi di Vignano. 

, April-June, 1961 (Vol. 39, No. 2). Le Nouveau Droit Pénal International 
(pp. 125-140), Jean Graven; La Technique de la Propagande Communiste. La Guerre 
Politique Soviétique (pp. 141-146), Suzanne Labin; Les Institutions Gouvernementales 
de la France et de la Communauté suivant la Constitution du 4 Octobre 1958 (pp. 147- 
162), Charles d’Eszlary; Mourir du Fusil ou Mourir en Conférence? (pp. 163-165), 
Suzanne Labin. 

REVUE DE Droir P£NAL ET DE CRIMINOLOGIE, June, 1961 (Vol. 41, No. 9). Effets 
Internationaux des Jugements Répressifs et Communautés Européennes (pp. 795-823), 
Robert Legros. 

REVUE CRITIQUE DE Droit INTERNATIONAL Privé, January;March, 1961 (Vol. 50, No. 
1). La Force Probante des Ecrits en Droit International Privé (pp. 1-82), Francois 
Rigaux; La Publication en tant que Condition d’Application des Traités par les 
Tribunaux Nationauz (pp. 83-104), Patrice Level; Les Conflits de Juridictions dans 
le Cadre du Marché Commun. Difficultés et Remédes (pp. 105-129), Martha Weser. 

, April-June, 1961 (Vol. 50, No. 2). Les Principes du Droit du Travail Inter- 
national (pp. 265-290), Franz Gamillscheg; Réflexions sur la Convention d’£tablisse- 
ment Franco-Américaine du 25 Novembre 1959 (pp. 291-304), Pierre Lepaulle. 

REVUE GENERALE DE Droit INTERNATIONAL PUBLIC, Uctober—December, 1960 (Vol. 64, 

No. 4). L’Affaire du Droit de Passage sur Territoire Indien devant la Cour Inter- 
nationale de Justice (pp. 693-710), Charles De Visscher; L’ Affaire Relative a l’Incident 
Aérien du 27 Juillet 1955 entre Israél et la Buigarie devant la Cour Internationale de 
Justice (pp. 711-736), Gérard Conac; L’Actior de Paul D’Estournelles de Constant 
en Faveur de la Paix Internationale (pp. 737-752), Gabriel Lepointe; Pierre Ayrault 
et le Droit d’Ambassade (pp. 753-761), Kenneth R. Simrsads; Sur la Définition du 
Droit des Gens (pp. 762-770), Erie Suy; Tomaso Perassi (p. 902), Ch. R. 
, January-March, 1961 (Vol. 65, No. 1). Georges Scelle (pp. 5-13), Charles 
Rousseau; Quelques Aspects de la Révision de la Charte des Nations Unies (pp. 20- 
39), Hans-Jiirgen Schlochauer; L’Originalité des Communautés Européennes et la 
Répartition de Leurs Pouvoirs (pp. 40-96), Dusan Sidjanski; Chronique des Faits 
Internationauz (pp. 97-151), Charles Rousseau; W. J. M. Van Eysinga (pp. 231- 
232), Charles Rousseau. 

—, April-June, 1961 (Vol. 65, No. 2). La Nature Juridique de la Haute Mer 
(pp. 233-259), Remigius Bierzanek; L’Huropéen: Exploration d’une Catégorie Juridique 
Naissante (pp. 260-300), Pierre Duclos; Eziste-t-il un Droit de Suite? (pp. 301-316), 
Jean Charpentier; Les Actes Unilatéraux dans la Pratique Frangaise du Droit Inter- 
national (pp. 317-331), Alexandre-Charles Kiss; Chronique des Faits Internationaus 
(pp. 332-380), Charles Rousseau; Herbert Arthur Smith (pp. 470-471), Charles 
Rousseau; Walter Schatzel (p. 472), Charles Rousseau. 

REVUE HELLENIQUE DE Droit INTERNATIONAL, January—December, 1959 (Vol. 12, Nos. 
1-4). The Declaration of London, 1909 (pp. 3-9), H. A. Smith; The Actual Value of 
the Declaration of London of 1909 (pp. 10-20), C. John Colombos; L’Utilité du Droit 
Comparé en vue de la Sélection des Matiéres Susceptibles d’Unification (pp. 84-91), 
Petros G. Vallindas; Les Effets des Jugements de Divorce Etrangers en Droit Hellénique 
(pp. 109-118), Dimitrios D. Evrigenis; L’Eaxécution des Sentences Arbitrales Etrangéres 
en Gréce (pp. 119-130), Dimitra Kokkini-Iatridou; Syst@mes et Limites de la Re- 
sponsabilité en Droit Aérien National et International (pp. 155-167), Costas Economidés; 
Die Zwangsvollstreckung gegen den Fiskus, die Gemeinden und die Sonstigen Juristischen 
Personen des Offentlichen Rechts (pp. 173-205), Prodromos Dagtoglou; Observations 
on the Legal Protection of the Mineral and Biological Resources of the Sea Beyond 
the Territorial Waters of Greece (pp. 227-230), Solon Cl. Ivrakis. 

RiTsuMEIKAN Law Review,* June, 1958 (No. 25). Peaceful Co-Existence: Its 
Theory and Reality (pp. 1-42), Kakuzo Maeshiba. 


*In Japanese. 
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——, September, 1958 (No. 26). The Active Factors in the Development of Inter- 
national Politics (pp. 1-60), Kakuzo Maeshiba. 

—, September, 1959 (Nos. 29-30). Freedom to Travel Abroad (pp. 20-47), 
Yoshio Onishi; The Significance of Neutrality at This Point of Time (pp. 197-225), 
Kakuzo Maeshiba; The Hancheng Affair—A Phase of Japanese (Imperial) Diplomacy 
at the Time of the Boxer Rising (pp. 226-269), Shozo Maeshima. 

Rivista DI DirirTo INTERNAZIONALE, 1961 (Vol. 44, No. 1). Prescrizione, Con- 
suetudine e Acquiescenza in Diritto Internazionale (pp. 3-15), Giuseppe Sperduti; Le 
Immunita Diplomatiche e la Giurisdizione Civile (pp. 16-37), Mario Giuliano; 
L’Acquiescement en Droit des Gens (pp. 38-53), Michel Waelbroeck; Su la Stipulazione 
e la Esecuzione in Italia dell’Accordo Relativo al Centro Nucleare di Ispra (pp. 54-60), 
Antonio Malintoppi; Sul Disegno di Legge in Materia di Cittadinanza (pp. 61-64), 
Giuseppe Biscottini; Sulle Competenze dell’Alta Autorita della CECA riguardo alla 
Pubblicita det Prezzi dei Trasporti (pp. 87-100), Sergio Neri; In Tema di Legge 
Applicabile alla Procura Matrimoniale (pp. 105-109), Vincenzo Starace; In Tema di 
Affiliazione nel Diritto Internazionale Privato (pp. 112-117), Benedetto Conforti. 

—, 1961 (Vol. 44, No. 2). Gli Accordi Internazionali in Forma Semplificata e la 
Costituzione Italiana (pp. 201-219), Manlio Udina; Trasferimento alla Corte Inter- 
nazionale di Giustizia della Giurisdizione Convenzionale della Corte Permanente (pp. 
220-262), Aldo Bernardini; La Convenzione di Vienna su le Relazioni Diplomatiche 
(pp. 268-269), Mario Miele; La Costituzione Somala e il Diritto Internazionale (pp. 
270-275), Antonio Malintoppi; Sulle Vicende degli Enti Pubblici neti Mutamenti 
Territoriali (pp. 298-308), Francesco Capotorti; In Tema di Ordine Pubblico e di 
Divorzio (pp. 311-316), Antonio Malintoppi. 

SEIKEI UNIVERSITY JOURNAL OF POLITICAL SCIENCE AND EcONOMICcS,* July, 1959 
(Vol. 9, No. 2). Cases for Isbrandtsen (pp. 1-18), Keishiro Irie. 

SensHu UNIVERSITY BULLETIN,* May, 1958 (No. 17). Limitations of Liabilities in 
the Law of Carriage by Air (pp. 1-16), Fumio Ikeda. 

—, October, 1959 (No. 21). On the Basic Problems of the International Law of 
Space (pp. 13-26), Fumio Ikeda. 

Sovier State AND LAw (in Russian), 1961 (No. 4). On the Concept of Legal Rule 
in the Theory of Socialist Law (pp. 21-36), S. A. Golunsky. 

—, 1961 (No. 5). On the Legal Status and Structure of the U.N. Central Organs 
(pp. 77-87), O. V. Bogdanov; The U.N. International Court Sessions in 1960 (pp. 88- 
97), F. I. Kozhevnikov. 

——, 1961 (No. 6). Soviet Citizens’ Property Rights in the United States of America 
(pp. 83-93), A. F. Volchkov and A. A. Rubanov; Fighting for Peace and Peoples’ 
Security (pp. 120-124), A. I. Munder; The Potsdam Convention of 1945, and Poland 
(pp. 124-126), I. I. Lukashuk. 

—, 1961 (No. 7). The Revolution in Cuba and the New Independent Nation 
(pp. 89-90), N. N. Razumovich; The Fourth Annual Meeting of the Soviet Association 
for International Law (pp. 128-131), B. M. Klimenko. 

—, 1961 (No. 8). On the Boundaries of Air Territory in International Law 
(pp. 95-102), Marko G. Markov; The Problem of Algerian Self-Determination and 
France (pp. 103-111), M. A. Krutogolov. 

Stupit st CERCETARI JURIDICE, 1961 (Vol. 6, No. 1). Unele Probleme ale Inter- 
pretarii Normelor Juridice in Lumina Teoriei Marxist-Leniniste a Dreptului (pp. 9-30), 
I. Demeter. 

SupETEN BULLETIN, May, 1961 (Vol. 9, No. 5). The Right of Self-Determination 
(pp. 109-116), Hans-Christoph Seebohm; Imperialist Peace (pp. 117-118), Hermann 
Raschhofer; The Upper Silesian Plebiscite of 1921 (pp. 119-120), Horst Jablonowski; 
Toward International Responsibility (pp. 121-123), Hans Christ. 

——, June, 1961 (Vol. 9, No. 6). Defense Alone Is Not Enough (pp. 137-144), 
Ferdinand Dureansky; The Roots of European Unity (pp. 145-147), John Patrick 
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Bury; Cultural Exchange a Communist Tool (pp. 148-149), Richard Hackenberg; 
Sudeten German 20-Point Program (pp. 150-152). 

UKRAINIAN Review, Spring, 1961 (Vol. 8, No. 1). Behind The Barbed Wire 
(Ukrainian-Russian Relations in the Concentration Camps 1945-1955) (pp. 45-51), 
A. Furman; Ukraine’s Diplomatic Relations with the Byzantine Patriarchate (pp. 60- 
64), O. Orlykovsky. 

Unitep Nations Review, May, 1961 (Vol. 8, No. 5). The Second Congress of 

Vienna (pp. 12-14), Alfred Verdross; Single Convention on Narcotic Drugs Adopted 
(pp. 28-29). 
, June, 1961 (Vol. 8, No. 6). Western Samoans in Plebiscite Approve Consti- 
tution (pp. 9, 43); The Atom: Guideposts for Safe and Peaceful Use (pp. 10-12); 
Report on the Congo (pp. 13, 31); Second Session of IMCO Assembly (pp. 14-15), 
W. L. De Vries. 

—, July 1961 (Vol. 8, No. 7). Forward Steps in the Congo, (pp. 6-7, 35); 
Security Council Asks Portugal to End ‘‘ Repressive Measures’’ in Angola (pp. 8-11, 
31-34); The Final Stage of Colonialism (pp. 20-22), C. W. A. Schurmann; The 
Permanent Sovereignty of Peoples and Nations over Their Natural Wealth and Re- 
sources (pp. 29-30, 41-42), Melquiades J. Gamboa. 

, August, 1961 (Vol. 8, No. 8). The Situation in Kuwait (pp. 12-13); Two 
Thousand Isles: Problems of Pacific Islands (pp. 14-17; The Role of International 
Law in Strengthening Peace (pp. 18-20, 36), Grigory Tunkin; Nauru and Its Future: 
A Trusteeship Problem (pp. 21-24) ; Twelve Principles Proposed for Capital Development 
Fund (pp. 26-27); South West Africa Committee on Data-Seeking Tour (pp. 28-29). 

——, September, 1961 (Vol. 8, No. 9). Congo Constitutional Crisis Reported Ended 
(pp. 6-7, 44); Security Council and Tunisia (pp. 9-11); Two Differing Concepts of 
United Nations Assayed (pp. 12-17, 34-35), Dag Hammarskjold; Economic and Social 
Council: Significance of the Recent Session (pp. 18-19, 35), Foss Shanahan; Trustee- 
ship in a Stage of Transition toward the Goal of Self-Government or Independence (pp. 
20-21), U Tin Maung; Narcotics Control: WHO’s Share in the International System 
(pp. 26-27), H. Halbach. 

Unitep States Nava INnstTITUTE PROCEEDINGS, June, 1961 (Vol. 87, No. 6). Soviet 
Psychological Strategy (pp. 23-28), Robert Strausz-Hupé; Did We Lose the Korean 
War? (pp. 33-37), Robert W. Daly; The New Age of the Sea (pp. 38-49), Philip B. 
Yeager; Hast Germany—Projile of a Reluctant Satellite (pp. 50-62), Andrew Gyorgy. 
, July, 1961 (Vol. 87, No. 7). Seapower in the Sixties: Deterrent and Determi- 
nant (pp. 23-29), Anthony Harrigan; The Case Against Pre-Emptive Attack (pp. 31- 
35), Capt. Warren G. Corliss, U.S.N. (Ret.); The Closed Ice Box of East Siberia 
(pp. 54-58), Lt. Col. Harry W. Edwards, U.S.M.C. 

——, August, 1961 (Vol. 87, No. 8). Russia and Red China—Mutual Nemeses (pp. 

48-57), Lt. Col. Adrian St. John, U.S.A.; The Will to Win (pp. 75-79), Anthony 
Harrigan. 
, September, 1961 (Vol. 87, No. 9). The Vital Key West Agreement (pp. 35- 
41), Capt. Robert P. Beebe, U.S.N. (Ret.); The White Shelf: A Study of Arctic Ice 
Jurisdiction (pp. 51-57), Cmdr. Ben Partridge, U.S.N.R.; A Case for a Doctrine of 
Unconventional Warfare (pp. 66-70), Robert Finley Delaney. 

WASEDA JOURNAL OF POLITICAL SCIENCE AND Economics,* February, 1958 (No. 149.) 
Circumstances Leading up to the Formation of the France-Russian Treaty at the Close 
of the 19th Century (pp. 1-22), Kaoru Matsumoto. 

, December, 1958 (No. 154). Organization of American States in Response to 
the Threat of Communism (pp. 1-24), Kenzo Yoshimura. 

——, August, 1959 (No. 158). Formation of the Arab League and Its Subsequent 
Dissolution (pp. 1-22), Kenzo Yoshimura. 

Wasepa Law Review,* March, 1958 (Vol. 23, Nos. 3-4). The Conception of Peaceful 
Change: Its Origin and Development (pp. 49-102), Masao Ichimata. 


*In Japanese. 


| 
| 
| 
| 
| 
| 


1961] PERIODICAL LITERATURE OF INTERNATIONAL LAW 1061 


WASHINGTON UNIVERSITY LAW QUARTERLY, June, 1961 (Vol. 1961, No. 3). Inter- 
national Law and the Control of Revolutionary Activities by Political Refugees under 
American Law (pp. 195-220), Manuel R. Garcia-Mora. 

Wortp Arrairs, Summer, 1961 (Vol. 124, No. 2). The Family of Nations (p. 34), 
Denys P. Myers; Potentialities of ‘‘Non-Alignment’’ (pp. 35-37), William Bross 
Lloyd, Jr.; The German Problem: Freedom, then Restoration (pp. 38-40), Victor 
Mogens; Regional Organization Today (pp. 45-46), Pitman B. Potter; The Problem 
of the South Tyrol (pp. 47-49), S. Clark Choffy; Study of Organization of Peace 
(pp. 49-51), Arthur N. Holeombe; Needed: A Nicaraguan Canal (pp. 52-54), Anthony 
Harrigan. 

—, Fall, 1961 (Vol. 124, No. 3). The Bases of World Peace (p. 66), Harold E. 
Davis; The New Frontier—Challenge and Change (pp. 67-68), Lt. Gen. Arthur G. 
Trudeau, U.S.A.; 4 New Disarmament Approach (pp. 69-73), Jennings Randolph; 
Pan-Africa and the Going Concern (pp. 74-76), Benjamin Nimer; Anatomy of Peace— 
A Schoolman’s View (pp. 79-80), Rt. Rev. Mons. William F. Stricker; In the Shadow 
of a Giant (pp. 81-83), Philipp H. Lohman; The Inter-American Regional System 
(pp. 83-86), William Manger; Hungary: A Study in Lost Opportunities (pp. 87-89), 
Rev. Herbert J. Clancy, 8. J. 

Yate Law JOURNAL, June, 1961 (Vol. 70, No. 7). Accession by the United States 
to the United Nations Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards (pp. 1049-1082), Leonard V. Quigley. 

ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT, July, 1961 
(Vol. 21, No. 3). Transitus Innoxius. Ein Verschollenes Kapitel des Neutralitatsrechts 
(pp. 429-472), Ernst Reibstein; Die Inanspruchnahme des IGH durch die Organe der 
Vereinten Nationen (pp. 473-510), Helmut Alexy; Deutsche Rechtsprechung 1951-1957 
(Teil B: Kriegsrecht und Status Deutschlands) (pp. 511-575), Fritz Miinch. 


ELEANOR H, FINCH 
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OFFICIAL DOCUMENTS 


UNITED NATIONS CONFERENCE ON DIPLOMATIC 
INTERCOURSE AND IMMUNITIES 


VIENNA, MARCH 2-APRIL 14, 1961 
FINAL ACT? 


1. The General Assembly of the United Nations, by Resolution 1450 
(XIV) of December 7, 1959, decided to convene an international conference 
of plenipotentiaries to consider the question of diplomatic intercourse and 
immunities and to embody the results of its work in an international con- 
vention, together with such ancillary instruments as might be necessary. 
The General Assembly, accepting an invitation extended by the Federal 
Government of Austria, also asked the Secretary-General to convoke the 
conference at Vienna not later than the spring of 1961. 

2. The United Nations Conference on Diplomatic Intercourse and Im- 
munities met at the Neue Hofburg in Vienna, Austria, from March 2 to 
April 14, 1961. 

3. The governments of the following eighty-one states were represented 
at the Conference: Albania, Argentina, Australia, Austria, Belgium, Brazil, 
Bulgaria, Burma, Byelorussian Soviet Socialist Republic, Cambodia, 
Canada, Central African Republic, Ceylon, Chad, Chile, China, Colombia, 
Congo (Leopoldville), Cuba, Czechoslovakia, Denmark, Dominican Re- 
public, Ecuador, El Salvador, Ethiopia, Federal Republic of Germany, 
Federation of Malaya, Finland, France, Ghana, Greece, Guatemala, Haiti, 
Holy See, Honduras, Hungary, India, Indonesia, Iran, Iraq, Ireland, Israel, 
Italy, Japan, Lebanon, Liberia, Libya, Lichtenstein, Luxembourg, Mali, 
Mexico, Morocco, Netherlands, Nigeria, Norway, Pakistan, Panama, Peru, 
Philippines, Poland, Portugal, Republic of Korea, Republic of Viet Nam, 
Romania, Saudi Arabia, Senegal, Spain, Sweden, Switzerland, Thailand, 
Tunisia, Turkey, Ukrainian Soviet Socialist Republic, Union of South 
Africa, Union of Soviet Socialist Republics, United Arab Republic, United 
Kingdom of Great Britain and Northern Ireland, United States of America, 
Uruguay, Venezuela, Yugoslavia. 

4. At the invitation of the General Assembly, the following specialized 
agencies were represented by observers at the Conference: 


International Labour Organisation ; 
Food and Agriculture Organization of the United Nations; 
United Nations Educational, Scientific and Cultural Organization. 


1U.N. Doe. A/CONF.20/10, April 15, 1961. 
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5. At the invitation of the General Assembly, the International Atomic 
Energy Agency and the following intergovernmental organizations were 
also represented by observers at the Conference: 


League of Arab States; 
Asian-African Legal Consultative Committee. 


[Paragraphs 6-10 omitted here] 


11. The General Assembly, by its Resolution 1450(XIV) convening the 
Conference, referred to the Conference Chapter III of the Report of the 
International Law Commission covering the Work of its Tenth Session ” 
as the basis for its consideration of the question of diplomatic intercourse 
and immunities. The General Assembly, by its Resolution 1504(XV) of 
December 12, 1960, also referred to the Conference the draft articles on 
special missions contained in Chapter III of the Report of the International 
Law Commission covering the Work of its Twelfth Session,® so that they 
might be considered together with the draft articles on diplomatic inter- 
course and immunities included in the Commission’s report on its tenth 
session. 

12. The Conference also had before it observations submitted by govern- 
ments on the drafts prepared by the International Law Commission during 
successive stages of its work, preparatory documentation prepared by the 
Secretariat of the United Nations, the text of the final report of the Asian- 
African Legal Consultative Committee on functions, privileges and im- 
munities of diplomatic envoys or agents, adopted at the Committee’s third 
session, and the text of the Convention regarding Diplomatic Officers 
adopted by the Sixth International American Conference and signed at 
Havana, February 20, 1928.4 

13. On the basis of the deliberations, as recorded in the records and 
report of the Committee of the Whole and in the records of the plenary 
meetings, the Conference prepared the following Convention and Protocols: 


Vienna Convention on Diplomatic Relations; 
Optional Protocol concerning Acquisition of Nationality ; 
Optional Protocol concerning the Compulsory Settlement of Disputes. 


The foregoing Convention and Protocols, which are subject to ratification, 
were adopted by the Conference on April 14, 1961, and opened for signature 
on April 18, 1961, in accordance with their provisions, until October 31, 
1961, at the Federal Ministry for Foreign Affairs of Austria and subse- 
quently, until March 31, 1962, at the United Nations Headquarters in New 
York. The same instruments were also opened for accession, in accordance 
with their provisions, and will be deposited with the Secretary-General of 
the United Nations. 
253 AJ.LL. 253 (1959). 


855 ibid. 301 (1961). 
422 AJ.L.L. Supp. 142 (1928). 
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14. In addition the Conference adopted the following resolutions ° which 
are annexed to this Final Act: 


Resolution on Special Missions; 

Resolution on Consideration of Civil Claims; 

Resolution expressing a tribute to the International Law Commission; 

Resolution expressing a tribute to the Government and people of the 
Republie of Austria. 


In WitNEsS WHEREOF the representatives have signed this Final Act. 

Done AT VIENNA this eighteenth day of April, one thousand nine hundred 
and sixty-one, in a single copy in the Chinese, English, French, Russian 
and Spanish languages, each text being equally authentic. By unanimous 
decision of the Conference the original of this Final Act shall be deposited 
in the archives of the Federal Ministry for Foreign Affairs of Austria. 


VIENNA CONVENTION ON DIPLOMATIC RELATIONS ¢ 
Signed at Vienna, April 18, 1961 


The States Parties to the present Convention, 

Recalling that peoples of all nations from ancient times have recognized 
the status of diplomatic agents. 

Having in mind the purposes and principles of the Charter of the United 
Nations concerning the sovereign equality of states, the maintenance of 
international peace and security, and the promotion of friendly relations 
among nations, 

Believing that an international convention on diplomatic intercourse, 
privileges and immunities would contribute to the development of friendly 
relations among nations, irrespective of their differing constitutional and 
social systems, 

Realizing that the purpose of such privileges and immunities is not to 
benefit individuals but to ensure the efficient performance of the functions 
of diplomatic missions as representing states, 

Affirming that the rules of customary international law should continue 
to govern questions not expressly regulated by the provisions of the present 
Convention, 

Have agreed as follows: 


ARTICLE 1 


For the purpose of the present Convention, the following expressions 
shall have the meanings hereunder assigned to them: 


(a) the ‘‘head of the mission’’ is the person charged by the sending 
state with the duty of acting in that capacity ; 

(b) the ‘‘members of the mission’’ are the head of the mission and the 
members of the staff of the mission ; 


5 Omitted here except Resolution on Consideration of Civil Claims. 
6 U.N. Doc. A/CONF.20/13, April 16, 1961. 
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(c) the ‘‘members of the staff of the mission’’ are the members of the 
diplomatic staff, of the administrative and technical staff and of the 
service staff of the mission ; 

(d) the ‘‘members of the diplomatic staff’’ are the members of the staff 
of the mission having diplomatic rank ; 

(e) a ‘‘diplomatice agent’’ is the head of the mission or a member of the 
diplomatic staff of the mission ; 

(f) the ‘‘members of the administrative and technical staff’’ are the 
members of the staff of the mission employed in the administrative 
and technical service of the mission ; . 

(g) the ‘‘members of the service staff’’ are the members of the staff of 
the mission in the domestic service of the mission ; 

(h) a ‘‘private servant’’ is a person who is in the domestic service of 
a member of the mission and who is not an employee of the sending 
state ; 

(i) the ‘‘ premises of the mission’’ are the buildings or parts of buildings 
and the land ancillary thereto, irrespective of ownership, used for 
the purposes of the mission including the residence of the head of 
the mission. 


ARTICLE 2 


The establishment of diplomatic relations between states, and of perma- 
nent diplomatic missions, takes place by mutual consent. 


ARTICLE 3 
1. The functions of a diplomatic mission consist inter alia in: 


(a) representing the sending state in the receiving state; 

(b) protecting in the receiving state the interests of the sending state and 
of its nationals, within the limits permitted by international law; 

(c) negotiating with the government of the receiving state; 

(d) ascertaining by all lawful means conditions and developments in the 
receiving state, and reporting thereon to the government of the 
sending state; 

(e) promoting friendly relations between the sending state and the 
receiving state, and developing their economic, cultural and scien- 
tifie relations. 


2. Nothing in the present Convention shall be construed as preventing 
the performance of consular functions by a diplomatic mission. 
ARTICLE 4 


1. The sending state must make certain that the agrément of the re- 
ceiving state has been given for the person it proposes to accredit as head 


of the mission to that state. 


2. The receiving state is not obliged to give reasons to the sending state 
for a refusal of agrément. 


1066 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


ARTICLE 5 


1. The sending state may, after it has given due notification to the re- 
ceiving states concerned, accredit a head of mission or assign any member 
of the diplomatic staff, as the case may be, to more than one state, unless 
there is express objection by any of the receiving states. 

2. If the sending state accredits a head of mission to one or more other 
states it may establish a diplomatic mission headed by a chargé d’affaires 
ad interim in each state where the head of mission has not his permanent 
seat. 

3. A head of mission or any member of the diplomatic staff of the 
mission may act as representative of the sending state to any international 
organization. 


ARTICLE 6 


Two or more states may accredit the same person as head of mission to 
another state, unless objection is offered by the receiving state. 


ARTICLE 7 


Subject to the provisions of Articles 5, 8, 9 and 11, the sending state 
may freely appoint the members of the staff of the mission. In the case 
of military, naval or air attachés, the receiving state may require their 
names to be submitted beforehand, for its approval. 


ARTICLE 8 


1. Members of the diplomatic staff of the mission should in principle be 
of the nationality of the sending state. 

2. Members of the diplomatic staff of the mission may not be appointed 
from among persons having the nationality of the receiving state, except 
with the consent of that state which may be withdrawn at any time. 

3. The receiving state may reserve the same right with regard to nationals 
of a third state who are not also nationals of the sending state. 


ARTICLE 9 


1. The receiving state may at any time and without having to explain 
its decision, notify the sending state that the head of the mission or any 
member of the diplomatic staff of the mission is persona non grata or that 
any other member of the staff of the mission is not acceptable. In any 
such case, the sending state shall, as appropriate, either recall the person 
concerned or terminate his functions with the mission. A person may be 
declared non grata or not acceptable before arriving in the territory of the 
receiving state. 

2. If the sending state refuses or fails within a reasonable period to 
earry out its obligations under paragraph 1 of this article, the receiving 
state may refuse to recognize the person concerned as a member of the 
mission. 


| 

| 

| 

| 

| 


1961] OFFICIAL DOCUMENTS 1067 


ARTICLE 10 


1. The Ministry for Foreign Affairs of the receiving state, or such 
other ministry as may be agreed, shall be notified of: 


(a) the appointment of members of the mission, their arrival and their 
final departure or the termination of their functions with the 
mission ; 

(b) the arrival and final departure of a person belonging to the family 
of a member of the mission and, where appropriate, the fact that a 
person becomes or ceases to be a member of the family of a member 
of the mission ; 

(c) the arrival and final departure of private servants in the employ of 
persons referred to in sub-paragraph (a) of this paragraph and, 
where appropriate, the fact that they are leaving the employ of 
such persons ; 

(d) the engagement and discharge of persons resident in the receiving 
state as members of the mission or private servants entitled to 
privileges and immunities. 


2. Where possible, prior notification of arrival and final departure shall 
also be given. 


ARTICLE 11 


1. In the absence of specific agreement as to the size of the mission, the 
receiving state may require that the size of a mission be kept within limits 
considered by it to be reasonable and normal, having regard to circum- 
stances and conditions in the receiving state and to the needs of the par- 
ticular mission. 

2. The receiving state may equally, within similar bounds and on a non- 
discriminatory basis, refuse to accept officials of a particular category. 


ARTICLE 12 


The sending state may not, without the prior express consent of the 
receiving state, establish offices forming part of the mission in localities 
other than those in which the mission itself is established. 


ARTICLE 13 


1. The head of the mission is considered as having taken up his func- 
tions in the receiving state either when he has presented his credentials 
or when he has notified his arrival and a true copy of his credentials has 
been presented to the Ministry for Foreign Affairs of the receiving state, or 
such other ministry as may be agreed, in accordance with the practice pre- 
vailing in the receiving state which shall be applied in a uniform manner. 

2. The order of presentation of credentials or of a true copy thereof 
will be determined by the date and time of the arrival of the head of the 
mission. 


| 
— 
| 
| 


1068 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


ARTICLE 14 
1. Heads of mission are divided into three classes, namely: 


(a) that of ambassadors or nuncios accredited to Heads of State, and 
other heads of mission of equivalent rank; 

(b) that of envoys, ministers and internuncios accredited to Heads of 
State ; 

(c) that of chargé d’affaires accredited to Ministers for Foreign Affairs, 


2. Except as concerns precedence and etiquette, there shall be no differ- 
entiation between heads of mission by reason of their class. 


ARTICLE 15 


The class to which the heads of their missions are to be assigned shall 
be agreed between states. 


ARTICLE 16 


1. Heads of mission shall take precedence in their respective classes in 
the order of the date and time of taking up their functions in accordance 
with Article 13. 

2. Alterations in the credentials of a head of mission not involving any 
change of class shall not affect his precedence. 

3. This article is without prejudice to any practice accepted by the re- 
ceiving state regarding the precedence of the representative of the Holy 
See. 


ARTICLE 17 


The precedence of the members of the diplomatic staff of the mission shall 
be notified by the head of the mission to the Ministry for Foreign Affairs or 
such other ministry as may be agreed. 


ARTICLE 18 


The procedure to be observed in each state for the reception of heads of 
mission shall be uniform in respect of each class. 


ARTICLE 19 


1. If the post of head of the mission is vacant, or if the head of 
the mission is unable to perform his functions, a chargé d’affaires ad 
interim shall act provisionally as head of the mission. The name of the 
chargé d’affaires ad interim shall be notified, either by the head of the 
mission or, in case he is unable to do so, by the Ministry for Foreign Affairs 
of the sending state to the Ministry for Foreign Affairs of the receiving 
state or such other ministry as may be agreed. 

2. In cases where no member of the diplomatic staff of the mission is 
present in the receiving state, a member of the administrative and technical 


— 
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staff may, with the consent of the receiving state, be designated by the 
sending state to be in charge of the current administrative affairs of the 
mission. 


ARTICLE 20 


The mission and its head shall have the right to use the flag and emblem 
of the sending state on the premises of the mission, including the residence 
of the head of the mission, and on his means of transport. 


ARTICLE 21 


1. The receiving state shall either facilitate the acquisition on its terri- 
tory, in accordance with its laws, by the sending state of premises necessary 
for its mission or assist the latter in obtaining accommodation in some 
other way. 

2. It shall also, where necessary, assist missions in obtaining suitable 
accommodation for their members. 


ARTICLE 22 


1. The premises of the mission shall be inviolable. The agents of the 
receiving state may not enter them, except with the consent of the head 
of the mission. 

2. The receiving state is under a special duty to take all appropriate 
steps to protect the premises of the mission against any intrusion or damage 
and to prevent any disturbance of the peace of the mission or impairment 
of its dignity. 

3. The premises of the mission, their furnishings and other property 
thereon and the means of transport of the mission shall be immune from 
search, requisition, attachment or execution. 


ARTICLE 23 


1. The sending state and the head of the mission shall be exempt from 
all national, regional or municipal dues and taxes in respect of the premises 
of the mission, whether owned or leased, other than such as represent 
payment for specific services rendered. 

2. The exemption from taxation referred to in this article shall not apply 
to such dues and taxes payable under the law of the receiving state by 
persons contracting with the sending state or the head of the mission. 


ARTICLE 24 


The archives and documents of the mission shall be inviolable at any time 
and wherever they may be. 


ARTICLE 25 


The receiving state shall accord full facilities for the performance of 
the functions of the mission. 
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ARTICLE 26 


Subject to its laws and regulations concerning zones entry into which is 
prohibited or regulated for reasons of national security, the receiving 
state shall ensure to all members of the mission freedom of movement and 
travel in its territory. 


ARTICLE 27 


1. The receiving state shall permit and protect free communication on 
the part of the mission for all official purposes. In communicating with the 
government and the other missions and consulates of the sending state, 
wherever situated, the mission may employ all appropriate means, including 
diplomatic couriers and messages in code or cipher. However, the mission 
may install and use a wireless transmitter only with the consent of the 
receiving state. 

2. The official correspondence of the mission shall be inviolable. Official 
correspondence means all correspondence relating to the mission and its 
functions. 

3. The diplomatic bag shall not be opened or detained. 

4. The packages constituting the diplomatic bag must bear visible ex- 
ternal marks of their character and may contain only diplomatic documents 
or articles intended for official use. 

5. The diplomatic courier, who shall be provided with an official docu- 
ment indicating his status and the number of packages constituting the 
diplomatic bag, shall be protected by the receiving state in the performance 
of his functions. He shall enjoy personal inviolability and shall not be 
liable to any form of arrest or detention. 

6. The sending state or the mission may designate diplomatic couriers 
ad hoc. In such eases the provisions of paragraph 5 of this article shall 
also apply, except that the immunities therein mentioned shall cease to 
apply when such a courier has delivered to the consignee the diplomatic 
bag in his charge. 

7. A diplomatic bag may be entrusted to the captain of a commercial 
aircraft scheduled to land at an authorized port of entry. He shall be 
provided with an official document indicating the number of packages 
constituting the bag but he shall not be considered to be a diplomatic 
courier. The mission may send one of its members to take possession of 
the diplomatic bag directly and freely from the captain of the aircraft. 


ARTICLE 28 


The fees and charges levied by the mission in the course of its official 
duties shall be exempt from all dues and taxes. 


ARTICLE 29 


The person of a diplomatic agent shall be inviolable. He shall not be 
liable to any form of arrest or detention. The receiving state shall treat 
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him with due respect and shall take all appropriate steps to prevent any 
attack on his person, freedom or dignity. 


ARTICLE 30 


1. The private residence of a diplomatic agent shall enjoy the same 
inviolability and protection as the premises of the mission. 

2. His papers, correspondence and, except as provided in paragraph 3 
of Article 31, his property, shall likewise enjoy inviolability. 


ARTICLE 31 


1. A diplomatic agent shall enjoy immunity from the criminal jurisdic- 
tion of the receiving state. He shall also enjoy immunity from its civil 
and administrative jurisdiction, except in the case of: 


(a) a real action relating to private immovable property situated in the 
territory of the receiving state, unless he holds it on behalf of the 
sending state for the purposes of the mission; 

(b) an action relating to succession in which the diplomatic agent is 
involved as executor, administrator, heir or legatee as a private 
person and not on behalf of the sending state; 

(c) an action relating to any professional or commercial activity exer- 
cised by the diplomatic agent in the receiving state outside his official 
functions. 


2. A diplomatic agent is not obliged to give evidence as a witness. 

3. No measures of execution may be taken in respect of a diplomatic 
agent except in the cases coming under sub-paragraphs (a), (b) and (c) of 
paragraph 1 of this article, and provided that the measures concerned can 
be taken without infringing the inviolability of his person or of his resi- 
dence. 

4. The immunity of a diplomatic agent from the jurisdiction of the re- 
ceiving state does not exempt him from the jurisdiction of the sending state. 


ARTICLE 32 


1. The immunity from jurisdiction of diplomatic agents and of persons 
enjoying immunity under Article 37 may be waived by the sending state. 

2. Waiver must always be express. 

3. The initiation of proceedings by a diplomatic agent or by a person 
enjoying immunity from jurisdiction under Article 37 shall preclude him 
from invoking immunity from jurisdiction in respect of any counter-claim 
directly connected with the principal claim. 

4. Waiver of immunity from jurisdiction in respect of civil or ad- 
ministrative proceedings shall not be held to imply waiver of immunity in 
respect of the execution of the judgment, for which a separate waiver shall 
be necessary. 
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ARTICLE 33 


1. Subject to the provisions of paragraph 3 of this article, a diplomatic 
agent shall with respect to services rendered for the sending state be 
exempt from social security provisions which may be in force in the re- 
ceiving state. 

2. The exemption provided for in paragraph 1 of this article shall also 
apply to private servants who are in the sole employ of a diplomatic agent, 
on condition: 


(a) that they are not nationals of or permanently resident in the re- 
ceiving state; and 

(b) that they are covered by the social security provisions which may 
be in force in the sending state or a third state. 


3. A diplomatic agent who employs persons to whom the exemption 
provided for in paragraph 2 of this article does not apply shall observe 
the obligations which the social security provisions of the receiving state 
impose upon employers. 

4. The exemption provided for in paragraphs 1 and 2 of this article 
shall not preclude voluntary participation in the social security system of 
the receiving state provided that such participation is permitted by that 
state. 

5. The provisions of this article shall not affect bilateral or multi- 
lateral agreements concerning social security concluded previously and 
shall not prevent the conclusion of such agreements in the future. 


ARTICLE 34 


A diplomatic agent shall be exempt from all dues and taxes, personal o1 
real, national, regional or municipal, except: 


(a) indirect taxes of a kind which are normally incorporated in the 
price of goods or services; 

(b) dues and taxes on private immovable property situated in the terri- 
tory of the receiving state, unless he holds it on behalf of the send- 
ing state for the purposes of the mission ; 

(c) estate, succession or inheritance duties levied by the receiving state, 

_ subject to the provisions of paragraph 4 of Article 39; 

(d) dues and taxes on private income having its source in the receiving 
state and capital taxes on investments made in commercial under- 
takings in the receiving state ; 

(e) charges levied for specific services rendered ; 

(f) registration, court or record fees, mortgage dues and stamp duty, 
with respect to immovable property, subject to the provisions of 

Article 23. 
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ARTICLE 35 


The receiving state shall exempt diplomatic agents from all personal 
services, from all public service of any kind whatsoever, and from military 
obligations such as those connected with requisitioning, military contribu- 
tions and billeting. 


ARTICLE 36 


1. The receiving state shall, in accordance with such laws and regu- 
lations as it may adopt, permit entry of and grant exemption from all 
customs duties, taxes, and related charges other than charges for storage, 
eartage and similar services, on: 


(a) articles for the official use of the mission; 

(b) articles for the personal use of a diplomatic agent or members of 
his family forming part of his household, including articles intended 
for his establishment. 


2. The personal baggage of a diplomatic agent shall be exempt from 
inspection, unless there are serious grounds for presuming that it contains 
articles not covered by the exemptions mentioned in paragraph 1 of this 
article, or articles the import or export of which is prohibited by the law 
or controlled by the quarantine regulations of the receiving state. Such 
inspection shall be conducted only in the presence of the diplomatic agent 
or of his authorized representative. 


ARTICLE 37 


1. The members of the family of a diplomatic agent forming part of his 
household shall, if they are not nationals of the receiving state, enjoy the 
privileges and immunities specified in Articles 29 to 36. 

2. Members of the administrative and technical staff of the mission, 
together with members of their families forming part of their respective 
households, shall, if they are not nationals of or permanently resident 
in the receiving state, enjoy the privileges and immunities specified in 
Articles 29 to 35, except that the immunity from civil and administrative 
jurisdiction of the receiving state specified in paragraph 1 of Article 31 
shall not extend to acts performed outside the course of their duties. 
They shall also enjoy the privileges specified in Article 36, paragraph 1, 
in respect of articles imported at the time of first installation. 

3. Members of the service staff of the mission who are not nationals 
of or permanently resident in the receiving state shall enjoy immunity in 
respect of acts performed in the course of their duties, exemption from dues 
and taxes on the emoluments they receive by reason of their employment 
and the exemption contained in Article 33. 

4. Private servants of members of the mission shall, if they are not 
nationals of or permanently resident in the receiving state, be exempt 
from dues and taxes on the emoluments they receive by reason of their 
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employment. In other respects, they may enjoy privileges and immunities 
only to the extent admitted by the receiving state. However, the receiving 
state must exercise its jurisdiction over those persons in such a manner 
as not to interfere unduly with the performance of the functions of the 
mission. 


ARTICLE 38 


1. Except insofar as additional privileges and immunities may be granted 
by the receiving state, a diplomatic agent who is a national of or perma- 
nently resident in that state shall enjoy only immunity from jurisdiction, 
and inviolability, in respect of official acts performed in the exercise of his 
functions. 

2. Other members of the staff of the mission and private servants who 
are nationals of or permanently resident in the receiving state shall enjoy 
privileges and immunities only to the extent admitted by the receiving 
state. However, the receiving state must exercise its jurisdiction over 
those persons in such a manner as not to interfere unduly with the per- 
formance of the functions of the mission. 


ARTICLE 39 


1. Every person entitled to privileges and immunities shall enjoy them 
from the moment he enters the territory of the receiving state on proceed- 
ing to take up his post or, if already in its territory, from the moment 
when his appointment is notified to the Ministry for Foreign Affairs or such 
other ministry as may be agreed. 

2. When the functions of a person enjoying privileges and immunities 
have come to an end, such privileges and immunities shall normally cease at 
the moment when he leaves the country, or on expiry of a reasonable period 
in which to do so, but shall subsist until that time, even in case of armed 
conflict. However, with respect to acts performed by such a person in the 
exercise of his functions as a member of the mission, immunity shall con- 
tinue to subsist. 

3. In case of the death of a member of the mission, the members of 
his family shall continue to enjoy the privileges and immunities to which 
they are entitled until the expiry of a reasonable period in which to leave 
the country. 

4. In the event of the death of a member of the mission not a national 
of or permanently resident in the receiving state or a member of his family 
forming part of his household, the receiving state shall permit the with- 
drawal of the movable property of the deceased, with the exception of any 
property acquired in the country the export of which was prohibited at the 
time of his death. Estate, succession and inheritance duties shall not be 
levied on movable property the presence of which in the receiving state 
was due solely to the presence there of the deceased as a member of the 
mission or as a member of the family of a member of the mission. 
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ARTICLE 40 


1. If a diplomatic agent passes through or is in the territory of a third 
state, which has granted him a passport visa if such visa was necessary, 
while proceeding to take up or to return to his post, or when returning 
to his own country, the third state shall accord him inviolability and such 
other immunities as may be required to ensure his transit or return. The 
same shall apply in the case of any members of his family enjoying privi- 
leges or immunities who are accompanying the diplomatic agent, or travel- 
ling separately to join him or to return to their country. 

2. In circumstances similar to those specified in paragraph 1 of this 
article, third states shall not hinder the passage of members of the ad- 
ministrative and technical or service staff of a mission, and of members 
of their families, through their territories. 

3. Third states shall accord to official correspondence and other official 
communications in transit, including messages in code or cipher, the same 
freedom and protection as is accorded by the receiving state. They shall 
accord to diplomatic couriers, who have been granted a passport visa if such 
visa was necessary, and diplomatic bags in transit the same inviolability and 
protection as the receiving state is bound to accord. 

4. The obligations of third states under paragraphs 1, 2 and 3 of this 
article shall also apply to the persons mentioned respectively in those para- 
graphs, and to official communications and diplomatic bags, whose presence 
in the territory of the third state is due to force majeure. 


ARTICLE 41 


1. Without prejudice to their privileges and immunities, it is the duty 
of all persons enjoying such privileges and immunities to respect the laws 
and regulations of the receiving state. They also have a duty not to inter- 
fere in the internal affairs of that state. 

2. All official business with the receiving state entrusted to the mission 
by the sending state shall be conducted with or through the Ministry for 
Foreign Affairs of the receiving state or such other ministry as may be 
agreed. 

3. The premises of the mission must not be used in any manner in- 
compatible with the functions of the mission as laid down in the present 
Convention or by other rules of general international law or by any 
special agreements in force between the sending and the receiving state. 


ARTICLE 42 
A diplomatic agent shall not in the receiving state practise for personal 
profit any professional or commercial activity. 
ARTICLE 43 


The function of a diplomatic agent comes to an end, inter alia: 


(a) on notification by the sending state to the receiving state that the 
function of the diplomatic agent has come to an end; 
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(b) on notification by the receiving state to the sending state that, in 
accordance with paragraph 2 of Article 9, it refuses to recognize the 
diplomatic agent as a member of the mission. 


ARTICLE 44 


The receiving state must, even in case of armed conflict, grant facilities 
in order to enable persons enjoying privileges and immunities, other than 
nationals of the receiving state, and members of the families of such 
persons irrespective of their nationality, to leave at the earliest possible 
moment. It must, in particular, in case of need, place at their disposal 
the necessary means of transport for themselves and their property. 


ARTICLE 45 


If diplomatic relations are broken off between two states, or if a 
mission is permanently or temporarily recalled: 


(a) the receiving state must, even in case of armed conflict, respect and 
protect the premises of the mission, together with its property and 
archives ; 

(b) the sending state may entrust the custody of the premises of the 
mission, together with its property and archives, to a third state 
acceptable to the receiving state; 

(c) the sending state may entrust the protection of its interests and 
those of its nationals to a third state acceptable to the receiving 
state. 


ARTICLE 46 


A sending state may, with the prior consent of a receiving state, and at 
the request of a third state not represented in the receiving state, undertake 
the temporary protection of the interests of the third state and of its 
nationals. 


ARTICLE 47 


1. In the application of the provisions of the present Convention, the 
receiving state shall not discriminate as between states. 
2. However, discrimination shall not be regarded as taking place: 


(a) where the receiving state applies any of the provisions of the 
present Convention restrictively because of a restrictive application 
of that provision to its mission in the sending state; 

(b) where by custom or agreement states extend to each other more 
favourable treatment than is required by the provisions of the pres- 
ent Convention. 


ARTICLE 48 


The present Convention shall be open for signature by all states Members 
of the United Nations or of any of the specialized agencies or parties to 
the Statute of the International Court of Justice, and by any other state 
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invited by the General Assembly of the United Nations to become a party to 
the Convention, as follows: until 31 October 1961 at the Federal Ministry 
for Foreign Affairs of Austria and subsequently, until 31 March 1962, at 
the United Nations Headquarters in New York. 


ARTICLE 49 


The present Convention is subject to ratification. The instruments of 
ratification shall be deposited with the Secretary-General of the United 
Nations. 


ARTICLE 50 


The present Convention shall remain open for accession by any state 
belonging to any of the four categories mentioned in Article 48. The 
instruments of accession shall be deposited with the Secretary-General of 
the United Nations. 


ARTICLE 51 


1. The present Convention shall enter into force on the thirtieth day 
following the date of deposit of the twenty-second instrument of ratifica- 
tion or accession with the Secretary-General of the United Nations. 

2. For each state ratifying or acceding to the Convention after the 
deposit of the twenty-second instrument of ratification or accession, the 
Convention shall enter into force on the thirtieth day after deposit by 
such state of its instrument of ratification or accession. 


ARTICLE 52 


The Secretary-General of the United Nations shall inform all states be- 
longing to any of the four categories mentioned in Article 48: 


(a) of signatures to the present Convention and of the deposit of in- 
struments of ratification or accession, in accordance with Articles 
48, 49 and 50; 

(b) of the date on which the present Convention will enter into force, 
in accordance with Article 51. 


ARTICLE 53 


The original of the present Convention, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be deposited 
with the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states belonging to any of the four categories mentioned 
in Article 48. 

In Witness WHeErREoF the undersigned Plenipotentiaries, being duly 
authorized thereto by their respective governments, have signed the present 
Convention. 

Done at Vienna, this eighteenth day of April one thousand nine hundred 
and sixty-one, 
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OPTIONAL PROTOCOL CONCERNING THE COMPULSORY 
SETTLEMENT OF DISPUTES’ 


Signed at Vienna, April 18, 1961 


The States Parties to the present Protocol and to the Vienna Convention 
on Diplomatic Relations, hereinafter referred to as ‘‘the Convention,”’ 
adopted by the United Nations Conference held at Vienna from March 2 
to April 14, 1961, 

Expressing their wish to resort in all matters concerning them in respect 
of any dispute arising out of the interpretation or application of the 
Convention to the compulsory jurisdiction of the International Court of 
Justice, unless some other form of settlement has been agreed upon by the 
parties within a reasonable period, 

Have agreed as follows: 


ARTICLE I 


Disputes arising out of the interpretation or application of the Con- 
vention shall lie within the compulsory jurisdiction of the International 
Court of Justice and may accordingly be brought before the Court by an 
application made by any party to the dispute being a party to the present 
Protocol. 


ARTICLE II 


The parties may agree, within a period of two months after one party 
has notified its opinion to the other that a dispute exists, to resort not to 
the International Court of Justice but to an arbitral tribunal. After the 
expiry of the said period, either party may bring the dispute before the 
Court by an application. 


Articte III 


1. Within the same period of two months, the parties may agree to adopt 
a conciliation procedure before resorting to the International Court of 
Justice. 

2. The conciliation commission shall make its recommendations within 
five months after its appointment. If its recommendations are not ac- 
cepted by the parties to the dispute within two months after they have 
been delivered, either party may bring the dispute before the Court by an 
application. 


ARTICLE IV 


States parties to the Convention, to the Optional Protocol concerning 
Acquisition of Nationality, and to the present Protocol may at any time 
declare that they will extend the provisions of the present Protocol to dis- 
putes arising out of the interpretation or application of the Optional 


7U.N. Doe. A/CONF.20/12, April 15, 1961. 
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Protocol concerning Acquisition of Nationality. Such declarations shall be 
notified to the Secretary-General of the United Nations. 


ARTICLE V 


The present Protocol shall be open for signature by all states which may 
become parties to the Convention, as follows: until October 31, 1961, at 
the Federal Ministry for Foreign Affairs of Austria and subsequently, 
until March 31, 1962, at the United Nations Headquarters in New York. 


ARTICLE VI 


The present Protocol is subject to ratification. The instruments of 
ratification shall be deposited with the Secretary-General of the United 
Nations. 


ArTICLE VII 


The present Protocol shall remain open for accession by all states which 
may become parties to the Convention. The instruments of accession shall 
be deposited with the Secretary-General of the United Nations. 


ARTICLE VIII 


1. The present Protocol shall enter into force on the same day as the 
Convention or on the thirtieth day following the date of deposit of the 
second instrument of ratification or accession to the Protocol with the 
Secretary-General of the United Nations, whichever day is the later. 

2. For each state ratifying or acceding to the present Protocol after its 
entry into force in accordance with paragraph 1 of this article, the Protocol 
shall enter into force on the thirtieth day after deposit by such state of its 
instrument of ratification or accession. 


ArTICLE IX 


The Secretary-General of the United Nations shall inform all states 
which may become parties to the Convention: 


a) of signatures to the present Protocol and of the deposit of instru- 
ments of ratification or accession, in accordance with Articles V, VI 
and VII; 

b) of declarations made in accordance with Article IV of the present 
Protocol ; 

¢) of the date on which the present Protocol will enter into force, in 
accordance with Article VIII. 


ARTICLE X 


The original of the present Protocol, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be deposited 
with the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article V. 
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In Witness WHEREOF the undersigned Plenipotentiaries, being duly 
authorized thereto by their respective governments, have signed the present 
Protocol. 

DonE aT VIENNA, this eighteenth day of April one thousand nine hundred 
and sixty-one. 


OPTIONAL PROTOCOL CONCERNING ACQUISITION 
OF NATIONALITY 


Signed at Vienna, April 18, 1961 


The States Parties to the present Protocol and to the Vienna Convention 
on Diplomatic Relations, hereinafter referred to as ‘‘the Convention,”’ 
adopted by the United Nations Conference held at Vienna from March 2 to 
April 14, 1961, 

Expressing their wish to establish rules between them concerning acquisi- 
tion of nationality by the members of their diplomatic missions and of the 
families forming part of the household of those members, 

Have agreed as follows: 


ARTICLE I 


For the purpose of the present Protocol, the expression ‘‘members of the 
mission’’ shall have the meaning assigned to it in Article 1, sub-paragraph 
(b), of the Convention, namely ‘‘the head of the mission and the members 
of the staff of the mission.’’ 


ArtTIcLE IT 


Members of the mission not being nationals of the receiving state, and 
members of their families forming part of their household, shall not, solely 
by the operation of the law of the receiving state, acquire the nationality 
of that state. 


ArticLe III 


The present Protocol shall be open for signature by all states which may 
become parties to the Convention, as follows: until October 31, 1961, at 
the Federal Ministry for Foreign Affairs of Austria and subsequently, until 
March 31, 1962, at the United Nations Headquarters in New York. 


ARTICLE IV 


The present Protocol is subject to ratification. The instruments of 
ratification shall be deposited with the Secretary-General of the United 
Nations. 


8U.N. Doe. A/CONF.20/11, April 15, 1961. 
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ARTICLE V 


The present Protocol shall remain open for accession by all states which 
may become parties to the Convention. The instruments of accession shall 
be deposited with the Secretary-General of the United Nations. 


ARTICLE VI 


1. The present Protocol shall enter into force on the same day as the 
Convention or on the thirtieth day following the date of deposit of the 
second instrument of ratification or accession to the Protocol with the 
Secretary-General of the United Nations, whichever date is the later. 

2. For each state ratifying or acceding to the present Protocol after its 
entry into force in accordance with paragraph 1 of this article, the 
Protocol shall enter into force on the thirtieth day after deposit by such 
state of its instrument of ratification or accession. 


ArTICLE VII 


The Secretary-General of the United Nations shall inform all states 
which may become parties to the Convention: 


(a) of signatures to the present Protocol and of the deposit of instru- 
ments of ratification or accession, in accordance with Articles ITI, 
IV and V; 

(b) of the date on which the present Protocol will enter into force, 
in accordance with Article VI. 


ArtTIcLe VIII 


The original of the present Protocol, of which the Chinese, English, 
French, Russian and Spanish texts are equally authentic, shall be deposited 
with the Secretary-General of the United Nations, who shall send certified 
copies thereof to all states referred to in Article III. 

In Witness WHEREOF the undersigned Plenipotentiaries, being duly 
authorized thereto by their respective governments, have signed the present 
Protocol. 

Done aT VIENNA, this eighteenth day of April one thousand nine hundred 
and sixty-one. 


Resouution II 


CONSIDERATION OF Civit CLarMs 
Adopted April 14, 1961 
The United Nations Conference on Diplomatic Intercourse and Im- 
munities, 
Taking note that the Vienna Convention on Diplomatic Relations adopted 


by the Conference provides for immunity from the jurisdiction of the 
receiving state of members of the diplomatic mission of the sending state, 


®U.N. Doe. A/CONF.20/10/Add. 1, April 15, 1961. 
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Recalling that such immunity may be waived by the sending state, 

Recalling further the statement made in the Preamble to the Convention 
that the purpose of such immunities is not to benefit individuals but to 
ensure the efficient performance of the functions of diplomatic missions, 

Mindful of the deep concern expressed during the deliberations of the 
Conference that claims of diplomatic immunity might, in certain cases, 
deprive persons in the receiving state of remedies to which they are en- 
titled by law, 

Recommends that the sending state should waive the immunity of 
members of its diplomatic mission in respect of civil claims of persons in 
the receiving state when this can be done without impeding the performance 
of the functions of the mission, and that, when immunity is not waived, 
the sending state should use its best endeavours to bring about a just 
settlement of the claims. 


ORGANIZATION FOR EUROPEAN ECONOMIC 
CO-OPERATION 


CONVENTION ON THIRD PARTY LIABILITY IN THE FIELD 
OF NUCLEAR ENERGY? 


Signed at Paris, July 29, 1960 


THe GovERNMENTS of the Federal Republic of Germany, the Republic 
of Austria, the Kingdom of Belgium, the Kingdom of Denmark, Spain, the 
French Republic, the Kingdom of Greece, the Republic of Iceland, the 
Italian Republic, the Grand Duchy of Luxembourg, the Kingdom of Nor- 
way, the Kingdom of the Netherlands, the Portuguese Republic, the United 
Kingdom of Great Britain and Northern Ireland, the Kingdom of Sweden, 
the Swiss Confederation and the Turkish Republic; 

ConsIERING that the European Nuclear Energy Agency,’ established 
within the framework of the Organisation for European Economic Co- 
operation (hereinafter referred to as the ‘‘Organisation’’), is charged with 
encouraging the elaboration and harmonization of legislation relating to 
nuclear energy in participating countries, in particular with regard to 
third party liability and insurance against atomic risks; 

Desrrous of ensuring adequate and equitable compensation for persons 
who suffer damage caused by nuclear incidents whilst taking the neces- 
sary steps to ensure that the development of the production and uses of 
nuclear energy for peaceful purposes is not thereby hindered ; 

Convincep of the need for unifying the basic rules applying in the 
various countries to the liability incurred for such damage, whilst leaving 
these countries free to take, on a national basis, any additional measures 


1Doc. C (60) 93 (Final Text). Published at Paris, July 29, 1960, by the European 
Nuclear Energy Agency, Organization for European Economic Co-operation. 
2See Statute, reprinted in 53 A.J.I.L. 1012 (1959). 
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which they deem appropriate, including the application of the provisions of 
this Convention to damage caused by nuclear incidents not covered therein ; 
Have AGREED as follows: 


ARTICLE 1 
(a) For the purposes of this Convention: 


(i) ‘‘A nuclear incident’’ means any occurrence or succession of oc- 
currences having the same origin which causes damage, provided that such 
occurrence or succession of occurrences, or any of the damage caused, arises 
out of or results from the radioactive properties, or a combination of radio- 
active properties with toxic, explosive, or other hazardous properties of 
nuclear fuel or radioactive products or waste or with any of them. 

(ii) ‘* Nuclear installation’’ means reactors, other than those comprised 
in any means of transport; factories for the manufacture or processing of 
nuclear substances ; factories for the separation of isotopes of nuclear fuel; 
factories for the reprocessing of irradiated nuclear fuel; facilities for the 
storage of nuclear substances other than storage incidental to the carriage of 
such substances; and such other installations in which there are nuclear 
fuel or radioactive products or waste as the Steering Committee of the 
European Nuclear Energy Agency (hereinafter referred to as the ‘‘Steering 
Committee’’) shall from time to time determine. 

(iii) ‘‘Nuclear fuel’’ means fissionable material in the form of 
uranium metal, alloy, or chemical compounds (including natural uranium), 
plutonium metal, alloy, or chemical compound, and such other fissionable 
material as the Steering Committee shall from time to time determine. 

(iv) ‘‘Radioactive products or waste’’ means any radioactive material 
produced in or made radioactive by exposure to the radiation incidental to 
the process of producing or utilising nuclear fuel, but does not include 
(1) nuclear fuel, or (2) radioisotopes outside a nuclear installation which 
are used or intended to be used for any industrial, commercial, agricultural, 
medical or scientific purpose. 

(v) ‘‘Nuclear substances’? means nuclear fuel (other than natural 
uranium and other than depleted uranium) and radioactive products or 
waste. 

(vi) ‘‘Operator’’ in relation to a nuclear installation means the person 
designated or recognised by the competent public authority as the operator 
of that installation. 


(b) The Steering Committee may, if in its view the small extent of 
the risks involved so warrants, exclude any nuclear installation, nuclear 
fuel, or nuclear substances from the application of this Convention. 


ARTICLE 2 


This Convention does not apply to nuclear incidents occurring in the 
territory of non-contracting states or to damage suffered in such territory, 
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unless national legislation otherwise provides and except in regard to rights 
of recourse referred to in Article 6(d). 


ARTICLE 3 


The operator of a nuclear installation shall be liable, in accordance with 
this Convention, for: 


(a) damage to or loss of life of any person; and 
(b) damage to or loss of any property other than 


(i) property held by the operator or in his custody or under his con- 
trol in connection with, and at the site of, such installation, and 

(ji) in the cases within Article 4, the means of transport upon which 
the nuclear substances involved were at the time of the nuclear 
incident, 


upon proof that such damage or loss (hereinafter referred to as ‘‘damage’’) 
was caused by a nuclear incident involving either nuclear fuel or radioactive 
products or waste in, or nuclear substances coming from such installation, 
except as otherwise provided for in Article 4. 


ARTICLE 4 


In the case of carriage of nuclear substances, including storage incidental 
thereto, without prejudice to Article 2: 


(a) The operator of a nuclear installation shall be liable, in accordance 
with this Convention, for damage upon proof that it was caused by a 
nuclear incident outside that installation and involving nuclear substances 
in the course of carriage therefrom, only if the incident occurs 


(i) before the nuclear substances involved have been taken in charge 
by another operator of a nuclear installation situated in the 
territory of a Contracting Party; or 

(ii) before the nuclear substances involved have been unloaded from 
the means of transport by which they have arrived in the terri- 
tory of a non-contracting state, if they are consigned to a person 
within the territory of that state. 


(b) The operator referred to in paragraph (a)(i) of this article shall, 
from his taking charge of the nuclear substances, be the operator liable 
in accordance with this Convention for damage caused by a nuclear inci- 
dent occurring thereafter and involving the nuclear substances. 

(c) Where nuclear substances are sent from outside the territory of the 
Contracting Parties to a nuclear installation situated in such territory, 
with the approval of the operator of that installation, he shall be liable, in 
accordance with this Convention, for damage caused by a nuclear incident 
occurring after the nuclear substances involved have been loaded on the 
means of transport by which they are to be carried from the territory of 
the non-contracting state. 
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(d) The operator liable in accordance with this Convention shall provide 
the carrier with a certificate issued by or on behalf of the insurer or other 
financial guarantor furnishing the security required pursuant to Article 
10. The certificate shall state the name and address of that operator and 
the amount, type and duration of the security, and these statements may 
not be disputed by the person by whom or on whose behalf the certificate 
was issued. The certificate shall also indicate the nuclear substances and 
the carriage in respect of which the security applies and shall include a 
statement by the competent public authority that the person named is an 
operator within the meaning of this Convention. 

(e) A Contracting Party may provide by legislation that, under such 
terms as may be contained therein and upon fulfilment of the requirements 
of Article 10(a), a carrier may, at his request and with the consent of an 
operator of a nuclear installation situated in its territory, by decision of 
the competent public authority, be liable in accordance with this Con- 
vention in place of that operator. In such case for all the purposes of 
this Convention the carrier shall be considered, in respect of nuclear inci- 
dents occurring in the course of carriage of nuclear substances, as an op- 
erator of a nuclear installation on the territory of the Contracting Party 
whose legislation so provides. 


ARTICLE 5 


(a) If the nuclear fuel or radioactive products or waste involved in a 
nuclear incident have been in more than one nuclear installation and are 
in a nuclear installation at the time damage is caused, no operator of any 
nuclear installation in which they have previously been shall be liable for 
the damage. If the nuclear fuel or radioactive products or waste involved 
in a nuclear incident have been in more than one nuclear installation and 
are not in a nuclear installation at the time damage is caused, no person 
other than the operator of the last nuclear installation in which they were 
before the damage was caused or an operator who has subsequently taken 
them in charge shall be liable for the damage. 

(b) If damage gives rise to liability of more than one operator in ac- 
cordance with this Convention, the liability of those operators shall be 
joint and several: provided that where such liability arises as a result of 
damage caused by a nuclear incident involving nuclear substances in the 
course of carriage, the maximum total amount for which such operators 
shall be liable shall be the highest amount established with respect to any 
of them pursuant to Article 7 and provided that in no case shall any one 
operator be required, in respect of a nuclear incident, to pay more than the 
amount established with respect to him pursuant to Article 7. 


ARTICLE 6 


(a) The right to compensation for damage caused by a nuclear incident 
may be exercised only against an operator liable for the damage in accord- 
ance with this Convention, or, if a direct right of action against the in- 
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surer or other financial guarantor furnishing the security required pursuant 
to Article 10 is given by national law, against the insurer or other financial 
guarantor. 

(b) No other person shall be liable for damage caused by a nuclear 
incident, but this provision shall not affect the application of any inter- 
national agreement in the field of transport in force or open for signature, 
ratification or accession at the date of this Convention. 

(c) Any person who is liable for damage caused by a nuclear incident 
under any international agreement referred to in paragraph (b) of this 
article or under any legislation of a non-contracting state shall have a right 
of recourse, within the limitation of the amount of liability established 
pursuant to Article 7, against the operator liable for that damage in 
accordance with this Convention. 

(d) Where a nuclear incident occurs in the territory of a non-contracting 
state or damage is suffered in such territory, any person who has his 
principal place of business in the territory of a Contracting Party or who 
is the servant of such a person shall have a right of recourse for any sums 
which he is liable to pay in respect of such incident or damage, within the 
limitation of liability established pursuant to Article 7, against the op- 
erator, who, but for the provisions of Article 2, would have been liable. 

(e) The Council of the Organisation may decide that carriers whose 
principal place of business is in the territory of a non-contracting state 
should benefit from the provisions of paragraph (d) of this article. In 
taking its decision, the Council shall give due consideration to the general 
provisions on third party liability in the field of nuclear energy in such 
non-contracting state and the extent to which these provisions are available 
to the benefit of nationals of, and persons whose principal place of business 
is in the territory of, the Contracting Parties. 

(f) The operator shall have a right of recourse only 


(i) if the damage caused by a nuclear incident results from an act or 
omission done with intent to cause damage against the individual 
acting or omitting to act with such intent; 

(ii) if and to the extent that it is so provided expressly by contract; 

(iii) if and to the extent that he is liable pursuant to Article 7(e) 
for an amount over and above that established with respect to 
him pursuant to Article 7(b), in respect of a nuclear incident 
occurring in the course of transit of nuclear substances carried 
out without his consent, against the carrier of the nuclear sub- 
stances, except where such transit is for the purpose of saving or 
attempting to save life or property or is caused by circumstances 
beyond the control of such carrier. 


(g) If the operator has a right of recourse to any extent pursuant to 
paragraph (f) of this article against any person, that person shall not, to 
that extent, have a right of recourse against the operator under paragraphs 
(c) and (d) of this article. 
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(h) Where provisions of national health insurance, social security, work- 
men’s compensation or occupational disease compensation systems include 
compensation for damage caused by a nuclear incident, rights of bene- 
ficiaries of such systems and rights of recourse by virtue of such systems 
shall be determined by the law of the Contracting Party having established 


such systems. 


ARTICLE 7 


(a) The aggregate of compensation required to be paid in respect of 
damage caused by a nuclear incident shall not exceed the maximum lia- 
bility established in accordance with this article. 

(b) The maximum liability of the operator in respect of damage caused 
by a nuclear incident shall be 15,000,000 European Monetary Agreement 
units of account as defined at the date of this Convention (hereinafter 
referred to as ‘‘units of account’’): provided that any Contracting Party, 
taking into account the possibilities for the operator of obtaining the 
insurance or other financial security required pursuant to Article 10, may 
establish by legislation a greater or less amount, but in no event less than 
5,000,000 units of account. The sums mentioned above may be converted 
into national currency in round figures. 

(c) Any Contracting Party may by legislation provide that the excep- 
tion in Article 3(b) (ii) shall not apply: provided that, in no case, shall 
the inclusion of damage to the means of transport result in reducing the 
liability of the operator in respect of other damage to an amount less than 
5,000,000 units of account. 

(d) The amount of the liability of operators of nuclear installations in 
the territory of a Contracting Party established in accordance with para- 
graph (b) of this article as well as the provisions of any legislation of a 
Contracting Party pursuant to paragraph (c) of this article shall apply 
to the liability of such operators wherever the nuclear incident occurs. 

(e) A Contracting Party may subject the transit of nuclear substances 
through its territory to the condition that the maximum amount of liability 
of the foreign operator concerned be increased, if it considers that such 
amount does not adequately cover the risks of a nuclear incident in tle 
course of the transit: provided that the maximum amount thus increased 
shall not exceed the maximum amount of liability of operators of nuclear 
installations situated in its territory. 

(f) The provisions of paragraph (e) of this article shall not apply 


(i) to carriage by sea where, under international law, there is a right 
of entry in cases of urgent distress into the ports of such Con- 
tracting Party or a right of innocent passage through its terri- 
tory; or 

(ii) to carriage by air where, by agreement or under international law, 
there is a right to fly over or land on the territory of such Con- 
tracting Party. 
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(g) Any interest and costs awarded by a court in actions for compensa- 
tion under this Convention shall not be considered to be compensation for 
the purpose of this Convention and shall be payable by the operator in ad- 
dition to any sum for which he is liable in accordance with this article. 


ARTICLE 8 


(a) The right of compensation under this Convention shall be ex- 
tinguished if an action is not brought within ten years from the date of 
the nuclear incident. In the case of damage caused by a nuclear incident 
involving nuclear fuel or radioactive products or waste which, at the time 
of the incident have been stolen, lost, or abandoned and have not yet been 
recovered, the period for the extinction of the right shall be ten years from 
the date of the theft, loss, or abandonment. National legislation may, 
however, establish a period of not less than two years for the extinction 
of the right or as a period of limitation either from the date at which the 
person suffering damage has knowledge or from the date at which he ought 
reasonably to have known of both the damage and the operator liable: 
provided that the period of ten years shall not be exceeded except in ac- 
cordance with paragraph (c) of this article. 

(b) Where the provisions of Article 13(d)(i)(2) or (ii) are applicable, 
the right of compensation shall not, however, be extinguished if, within the 
time provided for in paragraph (a) of this article, 


(i) prior to the determination by the Tribunal referred to in Article 
17, an action has been brought before any of the courts from 
which the Tribunal can choose; if the Tribunal determines that 
the competent court is a court other than that before which such 
action has already been brought, it may fix a date by which such 
action has to be brought before the competent court so determined; 
or 

(ii) a request has been made to a Contracting Party to initiate a de- 
termination by the Tribunal of the competent court pursuant to 
Article 13(d) (i) (2) or (ii) and an action is brought subsequent 
to such determination within such time as may be fixed by the 
Tribunal. 


(c) National legislation may establish a period longer than ten years 
if measures have been taken to cover the liability of the operator in respect 
of any actions for compensation begun after the expiry of the period of 
ten years. 

(d) Unless national law provides to the contrary, any person suffering 
damage caused by a nuclear incident who has brought an action for com- 
pensation within the period provided for in this article may amend his 
claim in respect of any aggravation of the damage after the expiry of such 
period provided that final judgment has not been entered by the compe- 
tent court. 
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ARTICLE 9 


Except insofar as national legislation may provide to the contrary, the 
operator shall not be liable for damage caused by a nuclear incident due 
to an act of armed conflict, invasion, civil war, insurrection, or a grave 
natural disaster of an exceptional character. 


ARTICLE 10 


(a) To cover the liability under this Convention, the operator shall be 
required to have and maintain insurance or other financial security of the 
amount established pursuant to Article 7 and of such type and terms as 
the competent public authority shall specify. 

(b) No insurer or other financial guarantor shall suspend or cancel the 
insurance or other financial security provided for in paragraph (a) of this 
article without giving notice in writing of at least two months to the 
competent public authority or insofar as such insurance or other financial 
security relates to the carriage of nuclear substances, during the period 
of the carriage in question. 

(ec) The sums provided as insurance, reinsurance, or other financial 
security may be drawn upon only for compensation for damage caused by 
a nuclear incident. 


ARTICLE 11 


The nature, form and extent of the compensation, within the limits of 
this Convention, as well as the equitable distribution thereof, shall be 
governed by national law. 


ARTICLE 12 


Compensation payable under this Convention, insurance and reinsurance 
premiums, sums provided as insurance, reinsurance, or other financial se- 
curity required pursuant to Article 10, and interest and costs referred to 
in Article 7(g), shall be freely transferable between the monetary areas 
of the Contracting Parties. 


ARTICLE 13 


(a) Jurisdiction over actions under Article 3, 6(a), 6(¢) and 6(d) 
shall lie only with the courts competent in accordance with the legislation 
of the Contracting Party in whose territory the nuclear installation of the 
operator liable is situated. 

(b) In the case of a nuclear incident occurring in the course of carriage, 
jurisdiction shall, except as otherwise provided in paragraph (c) of this 
article, lie only with the courts competent in accordance with the legislation 
of the Contracting Party in whose territory the nuclear substances involved 
were at the time of the nuclear incident. 

(ce) If a nuclear incident occurs outside the territory of the Contracting 
Parties in the course of carriage, or if the place where the nuclear sub- 
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stances involved were at the time of the nuclear incident cannot be deter- 
mined, or if the nuclear substances involved were in territory under the 
jurisdiction of more than one Contracting Party at the time of the nuclear 
incident, jurisdiction shall lie only with the courts competent in accordance 
with the legislation of the Contracting Party in whose territory the nuclear 
installation of the operator liable is situated. 

(d) Where jurisdiction would lie with the courts of more than one Con- 
tracting Party by virtue of paragraphs (a) or (c) of this article, jurisdic- 
tion shall lie, 


(i) in the case of a nuclear incident occurring in the course of carriage 
of nuclear substances, 


(1) with the courts competent in accordance with the legislation of 
the Contracting Party at the place in its territory where the means 
of transport upon which the nuclear substances involved were at 
the time of the nuclear incident is registered, provided that they are 
competent under paragraph (c) of this article; or 

(2) if there is no such court, with that one of the courts which is 
competent under paragraph (c) of this article, determined, at the 
request of a Contracting Party concerned, by the Tribunal referred 
to in Article 17 as being the most closely related to the case in 
question ; 


(ii) in any other case, with the courts competent in accordance with 
the legislation of the Contracting Party determined, at the re- 
quest of a Contracting Party concerned, by the said Tribunal as 
being the most closely related to the case in question. 


(e) Judgments entered by the competent court under this article after 
trial, or by default, shall, when they have become enforceable under the 
law applied by that court, become enforceable in the territory of any of the 
other Contracting Parties as soon as the formalities required by the Con- 
tracting Party concerned have been complied with. The merits of the case 
shall not be the subject of further proceedings. The foregoing provisions 
shall not apply to interim judgments. 

(f) If an action is brought against a Contracting Party as an operator 
liable under this Convention, such Contracting Party may not invoke any 
jurisdictional immunities before the court competent in accordance with 
this article. 


ARTICLE 14 


(a) This Convention shall be applied without any discrimination based 
upon nationality, domicile, or residence. 

(b) ‘‘National law’’ and ‘‘national legislation’? mean the national law 
or the national legislation of the court having jurisdiction under this Con- 
vention over claims arising out of a nuclear incident, and that law or 
legislation shall apply to all matters both substantive and procedural not 
specifically governed by this Convention. 
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(c) That law and legislation shall be applied without any discrimination 
based upon nationality, domicile, or residence. 


ARTICLE 15 


(a) Any Contracting Party may take such measures as it deems neces- 
sary to provide for an increase in the amount of compensation specified in 
this Convention. 

(b) Insofar as compensation for damage involves public funds and is 
in excess of the 5,000,000 units of account referred to in Article 7, any 
such measure in whatever form may be applied under conditions which may 
derogate from the provisions of this Convention. 


ARTICLE 16 


Decisions taken by the Steering Committee under Article 1(a) (ii), 
1(a) (iii) and 1(b) shall be adopted by mutual agreement of the members 
representing the Contracting Parties. 


ARTICLE 17 


Any dispute arising between two or more Contracting Parties concerning 
the interpretation or application of this Convention shail be examined bv 
the Steering Committee and in the absence of friendly settlement shall, 
upon the request of a Contracting Party concerned, be submitted to the 
Tribunal established by Convention of December 20th, 1957, on the Estab- 
lishment of a Security Control in the Field of Nuclear Energy.® 


ARTICLE 18 


(a) Reservations to one or more of the provisions of this Convention may 
be made at any time prior to ratification of or accession to this Convention 
or prior to the time of notification under Article 23 in respect of any terri- 
tory or territories mentioned in the notification, and shall be admissible only 
if the terms of these reservations have been expressly accepted by the 
signatories. 

(b) Such acceptance shall not be required from a signatory which has 
not itself ratified this Convention within a period of twelve months after 
the date of notification to it of such reservation by the Secretary-General 
of the Organisation in accordance with Article 24. 

(ec) Any reservation admitted in accordance with this article may be 
withdrawn at any time by notification addressed to the Secretary-General 
of the Organisation. 


ARTICLE 19 


(a) This Convention shall be ratified. Instruments of ratification shall 
be deposited with the Secretary-General of the Organisation. 


*Reprinted in 53 A.J.I.L. 1018 (1959). 
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(b) This Convention shall come into force upon the deposit of instru- 
ments of ratification by not less than five of the signatories. For each 
signatory ratifying thereafter, this Convention shall come into force upon 
the deposit of its instrument of ratification. 


ARTICLE 20 


Amendments to this Convention shall be adopted by mutual agreement 
of all the Contracting Parties. They shall come into force when ratified 
or confirmed by two-thirds of the Contracting Parties. For each Con- 
tracting Party ratifying or confirming thereafter, they shall come into 
force at the date of such ratification or confirmation. 


ARTICLE 21 


(a) The government of any member or associate country of the Organi- 
sation which is not a signatory to this Convention may accede thereto by 
notification addressed to the Secretary-General of the Organisation. 

(b) The government of any other country which is not a signatory to 
this Convention may accede thereto by notification addressed to the Secre- 
tary-General of the Organisation and with the unanimous assent of the 
Contracting Parties. Such accession shall take effect from the date of such 
assent. 


ARTICLE 22 


(a) This Convention shall remain in effect for a period of ten years 
as from the date of its coming into force. Any Contracting Party may, 
by giving twelve months’ notice to the Secretary-General of the Organisa- 
tion, terminate the application of this Convention to itself at the end of the 
period of ten years. 

(b) This Convention shall, after the period of ten years, remain in force 
for a period of five years for such Contracting Parties as have not termi- 
nated its application in accordance with paragraph (a) of this article, and 
thereafter for successive periods of five years for such Contracting Parties 
as have not terminated its application at the end of one of such periods of 
five years by giving twelve months’ notice to that effect to the Secretary- 
General of the Organisation. 

(c) A conference shall be convened by the Secretary-General of the 
Organization in order to consider revisions to this Convention after a period 
of five years as from the date of its coming into force or, at any other time, 
at the request of a Contracting Party, within six months from the date of 
such request. 


ARTICLE 23 


(a) This Convention shall apply to the metropolitan territories of the 
Contracting Parties. 

(b) Any signatory or Contracting Party may, at the time of signature 
or ratification of or accession to this Convention or at any later time, 


| 
| 
| 
— 


ch 


1961] OFFICIAL DOCUMENTS 1093 


notify the Secretary-General of the Organisation that this Convention shall 
apply to those of its territories, including the territories for whose inter- 
national relations it is responsible, to which this Convention is not ap- 
plicable in accordance with paragraph (a) of this article and which are 
mentioned in the notification. Any such notification may in respect of 
any territory or territories mentioned therein be withdrawn by giving 
twelve months’ notice to that effect to the Secretary-General of the Organi- 
sation. 

(ec) Any territories of a Contracting Party, including the territories for 
whose international relations it is responsible, to which this Convention 
does not apply shall be regarded for the purposes of this Convention as 
being a territory of a non-contracting state. 


ARTICLE 24 


The Secretary-General of the Organisation shall give notice to all signa- 
tories and acceding governments of the receipt of any instrument of rati- 
fication, accession, withdrawal, notification under Article 23, and decisions 
of the Steering Committee under Article 1(a) (ii), 1(a) (iii) and 1(b). He 
shall also notify them of the date on which this Convention comes into 
force, the text of any amendment thereto and of the date on which such 
amendment comes into force, and any reservation made in accordance with 
Article 18. 


ANNEX I 


The following reservations were accepted at the time of signature of this 
Convention : 


1. Article 6(a) : 
Reservation by the Government of the Federal Republic of Germany, 
the Government of the Republic of Austria and the Government of the 
Kingdom of Greece 


Reservation of the right to provide, by national law, that persons other 
than the operator may continue to be liable in addition to the operator on 
condition that these persons are fully covered in respect of their liability, 
including defence against unjustified actions, by insurance or other financial 
security obtained by the operator. 


2. Article 6(b) and (c): 
Reservation by the Government of the Republic of Austria, the Gov- 
ernment of the Kingdom of Greece, the Government of the Kingdom 
of Norway and the Government of the Kingdom of Sweden 


Reservation of the right to consider their national legislation which in- 
cludes provisions equivalent to those included in the international agree- 
ments referred to in Article 6(b) as being international agreements within 
the meaning of Article 6(b) and (c). 
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3. Article 7: 
Reservation by the Government of the United Kingdom of Great 
Britain and Northern Ireland 


Reservation of the right, in respect of operators of nuclear installations 
situated in the territory of the United Kingdom other than Government 
Departments and the Atomic Energy Authority, that Article 7(a), (b) and 
(ce) shall be applied 


(i) as if Article 7(a) and (b) provided that, in respect of damage for 
which such an operator is liable under this Convention and which is caused 
by nuclear incidents occurring within the period for which the insurance 
or other financial security relating to his installation is required by the law 
of the United Kingdom to be maintained, an amount of 14,000,000 units of 
account shall be available for all compensation ; 

(ii) as if the proviso to Article 7(c) provided that in respect of such 
damage as is mentioned in paragraph (i) above, 5,000,000 units of account 
shall be available for compensation in respect of damage other than damage 
to the means of transport; and 

(iii) as if Article 7(a) and (b) provided that any payment in excess 
of the said amount of 14,000,000 units of account shall, without prejudice to 
the application of Article 15(b), be conditional upon Parliamentary ap- 
proval of the arrangements whereby further funds are to be provided. 


4. Article 19: 
Reservation by the Government of the Federal Republic of Germany, 
the Government of the Republic of Austria and the Government of the 
Kingdom of Greece 


Reservation of the right to consider ratification oi this Convention as 
constituting an obligation under international law to enact national legisla- 
tion on third party liability in the field of nuclear energy in accordance with 
the provisions of this Convention. 


ANNEX II 


This Convention shall not be interpreted as depriving a Contracting 
Party, on whose territory damage was caused by a nuclear incident oc- 
curring on the territory of another Contracting Party, of any recourse 
which might be available to it under international law. 


In Witness WHEREOF, the undersigned Plenipotentiaries, duly em- 
powered, have signed this Convention. 


Done in Paris, this twenty-ninth day of July, Nineteen Hundred and 
Sixty, in the English, French, German, Spanish, Italian and Dutch lan- 
guages in a single copy which shall remain deposited with the Secretary- 
General of the Organisation for European Economic Co-operation by whom 
certified copies will be communicated to all signatories.* 

*The Convention was signed on July 29, 1960, on behalf of Denmark, Luxembourg, 


The Netherlands, Switzerland, and the United Kingdom. It remained open for sig- 
nature until October 31, 1960. 
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Protection of foreign property. M. Domke, LA, 591; U. 8S. Department of State 
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Tunis-Morocco Nationality Decrees case, P.C.I.J. Cited on domestic jurisdiction. 32, 
38, 43, 44; quoted, 33, 34. 
Tunisia. U.S. recognition. D. P. Myers. 716. 
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Is and Does, H. Courlander, BN, 1038. 

United Nations Association of Los Angeles. ‘‘ Mock trial’’ of French-Norwegian Loans 
ease, I.C.J. C. Q. Christol. CN. 683. 

United Nations Charter. Art. 2 cited, 45, quoted, 46; Art. 24 quoted, 896; Art. 25 
quoted, 894, discussion in U. N. Security Council, E. L. Kerley, LA, 894; applica- 
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Foreign Relations. A hundred years of, R. R. Wilson, Ed, 947; Report of Advisory 

Committee on, 1960, D. Perkins, CN, 969. 


1140 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 55 


Foreign Relations Law. American Law Institute’s Draft Restatement. C. T. Oliver, 


Ed. 428. 
Foreign Trade Zones Act. Inter-Maritime Forwarding Co. v. U. S., 192 F. Supp. 631, 
JD. 987. 


Formosa policy. Secretary of State Acheson cited, 70, quoted, 61; Chou En Laj 
quoted, 69; E. Gross quoted, 63; A. Harriman quoted, 70; E. C. Hoyt, LA, 58; 
General D. MacArthur quoted, 70; Prime Minister Nehru quoted, 69; Sir Benegal 
Rau quoted, 71; President H. S. Truman quoted, 60, 62. 

International Claims Settlement Act, 1949. Quoted, 623, 624; settlement of claims 
against Rumania under, G. A. Christenson, LA, 622. 

Laws. Extraterritorial application. U. S. v. Wilmont, 11 U. 8. Ct. Mil. App. 698, 


JD. 748. 
Narcotic Drug Import and Export Act. U. S. v. Wilmont, 11 U. S. Ct. Mil. App. 698, 
JD. 748. 


National Advisory Council on International Monetary and Financial Problems. D., P. 
Myers, 731; Bretton Woods Agreements Act, 1945, quoted, 731. 

NATO and American Security. K. Knorr. BR. 515. 

Nominations for International Court in 1960. R. R. Baxter. Hd. 445. 

Position at Hague Conference, 1930, and Geneva Conference, 1958, on jurisdiction 
over foreign ships in territorial waters, L. T. Lee, LA, 83, 96; on three-mile limit 
of territorial sea, A. H. Dean, CN, 679. 

Possible Contributions to World Legal Order. W. McClure. BR. 508. 

Reaction to the Korean attack. E.C. Hoyt. LA. 45. 

Reply to Soviet aide-memoire of June 4, 1961, regarding Germany. Quoted. 959, 
961, 962. 

Representative quoted on investigation powers of U. N. Security Council. 910. 

Reservation of domestic jurisdiction from I.C.J. compulsory jurisdiction. W. W. 
Bishop, Jr., and D. P. Myers, CN, 135; H. Lauterpacht’s views, P. C. Jessup and 
R. R. Baxter, Ed, 101, 8. Rosenne, LA, 844. See also Connally reservation. 

Reservation to Inter-American Arbitration Treaty, 1929. Quoted. 651. 

Territories. Jurisdiction over. U.S. v. Angcog, 190 F. Supp. 696. JD. 747. 

Trading with the Enemy Act. Bank voor Handel en Scheepvaart, N. V., v. Kennedy, 
288 F. 2d 375, JD, 985; decisions of German Fed. Sup. Ct., 1960, JD, 500, 502; 
U. 8S. decisions, 172, 495. 

Treaties. Compromissary clauses, W. W. Bishop, Jr., and D. P. Myers, CN, 135, R. 
R. Wilson quoted, 143; and Executive Agreements, E. M. Byrd, Jr., BR, 1023. 
United States Congress. Powers of. Opinion and memoranda of State Dept. Legal 

Adviser on OECD Convention. 699, 701. 

United States Court of Claims. Suit by foreign corporation in. Nippon Hodo Co. ». 
U. 8., 285 F. 2d 766. JD. 746. 

United States Development Loan Fund. Lending operations. D. P. Myers. 733. 

United States Export-Import Bank of Washington. Lending operations. D. P. Myers. 
732. 

United States Foreign Claims Settlement Commission. Claims of U. S. nationals against 
Rumania before, G. A. Christenson, LA, 621; jurisdiction over claims under U. 8. 
Polish agreement, Z. R. Rode, CN, 458. 

United States President. Executive powers. Opinion and memoranda of State Dept. 
Legal Adviser on OECD Convention. 699, 701. 

United States Senate. Committee on Foreign Relations, Report on Oil Pollution Con- 
vention, quoted, 140; Report on U.S. acceptance of I.C.J. compulsory jurisdiction, 
quoted, 144; Declaration on Yalta agreement attached to Japanese peace treaty, 
154; Resolution approving ratification of Convention on Organization for Economie 
Cooperation and Development, 697. 

United States State Department. Letter regarding U. S. members of international 
bodies, quoted, 161; Opinion and Memoranda of Legal Adviser regarding OECD 

Convention, 699, 701; quoted on treaty protection of private property, 615; pub- 


1961] INDEX 1141 


lications, ASIL resolution, 694; U. 8S. Foreign Relations: R. R. Wilson, Ed, 947; 
Advisory Committee on, Ed, 949, Report, 1960, D. Perkins, CN, 969; Regulations 
on publication of, quoted, 949; views on extradition in Artukovic case, quoted, 131, 
M. H. Cardozo, CN, 130. 

United States-Union of Soviet Socialist Republics. Litvinov agreement. Extrater- 
ritorial affect of Soviet nationalization of American property. M. Domke. LA. 
599. 

United States-Venezuela. Extradition. Application of First National City Bank of 
New York et al., 183 F. Supp. 865, JD, 171; First National City Bank of New 
York v. Aristeguieta, 287 F. 2d 219, JD, 984. 

United States-Viet Nam. Treaty of Amity and Economic Relations, 1961. Art. 4 
quoted on compensation for nationalized property. 616. 

United States-Yugoslavia. Artukovic extradition case, M. H. Cardozo, CN, 127; Claims 
Settlement Agreement, 1948, cited, 619; Art. 8 quoted, 619; Serbian treaty of 1881: 
exchange of notes, 1958, regarding interpretation, 150, quoted, 151, 152; property 
inheritance under, Kolovrat v. Oregon, 366 U. S. 187, JD, 983. 

Universal Copyright Convention. Editorial Noguer, S.A. v. Editorial Forjador et al., 
Argentine Crim. Chamber of the Capital, 4th Sec., 1959. JD. 751. 

Upright v. Mercury Business Machines Co., 203 N. Y. S. 2d 288. JD. 166. 

Uruguay. Disputes arbitration obligations. CN. 654. 

Uruguay River. Argentine-Uruguay Convention for Utilization of Rapids, 1946. CN. 
654. 


Vandenberg, Senator Arthur H. Quoted on U. 8S. Formosa policy. 59. 

Vatican, The. Granica Polsko-niemiecka a Konkordaty z Lat 1929 i 1933. A. Klaf- 
kowski. BN. 207. 

Vattel, E. de. Le Droit des Gens. Quoted on sedentary fisheries. 360. 

Venezuela. Arbitration and adjudication obligations. CN. 652. 

Verdross, Alfred. Quoted on nationalization of foreign-owned property and interna- 
tional law, 611; Protection of Private Property under Quasi-International Agree- 
ments, quoted, 596. 

Verplaetse, Julian G. International Law in Vertical Space: Air—Outer Space—Ether. 
BR. 1022. 

Vidler & Co. (London) Ltd. v. R. Sileock & Sons, Ltd., [1960] 1 Ll. L. L. Rep. 509. 
JD. 1007. 

Vienna Convention on Diplomatic Relations, 1961. 1064; Optional Protocol concern- 
ing Compulsory Settlement of Disputes, 1078; Optional Protocol concerning Ac- 
quisition of Nationality, 1080. 

Viet Nam. India’s recognition policy, K. P. Misra, LA, 413; statement of Sir G. 8. 
Bajpai quoted, 416; U. S. recognition, D. P. Myers, 714. 

Villagomez, Eduardo Riofrio. La Doble Tributacién y Sus Problemas. BN. 778. 

Villagran Kramer, Francisco. Casos y Documentos de Derecho Internacional. BN. 
1033. 

Vinacke, Harold M. BN: Barnett, 524; China Institute of International Affairs, 524. 

Vincenti case. Cited. 132. 

Vitta, Edoardo. Nozioni di Diritto Internazionale Privato. BN. 1035. 

von der Heydte, Friedrich August Freiherr. Vélkerrecht. BN. 1031. 

vom Hennig, Ancillary Executor, v. Rogers, 187 F. Supp. 914. Cited. 495. 


Waddell, D. A. G. Developments in the Belize question 1946-1960. CN. 459. 

Wagner, W. J. The Federal States and Their Judiciary, BN, 778; BN: Rapports 
Généraux au Ve Congrés International de Droit Comparé, 1033. 

Waiver of diplomatic immunity. R. v. Madan, [1961] 1 All E. R, 588, JD, 991; Vienna 
Convention on Diplomatic Relations, 1071; Vienna Resolution on Civil Claims, 1081. 

Waldock, C. H. M. Cited on domestic jurisdiction before international tribunals. 34. 

Wallenstein v, Deak & Co., Inc., 207 N. Y. 8. 24 169. JD. 495. 


iver, 
631, 
Lai 
58; 
gal 
ims | 
198, 
98, 

Pp, 

on 
it 

} 

9, | 
d 
| 
: 


1142 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 55 


Waltier v. Thomson, 189 F. Supp. 319. JD. 739. 

Wang, Chao-Ling, v. Pilliod, 285 F. 2d 517. Cited. 753. 

War. And Peace, Locke on, R. H. Cox, BR, 1017; Vienna Convention on Diplomatic 
Relations, 1076; laws of: H. Lauterpacht, British Manual of Military Law, P. ¢, 
Jessup and R. R. Baxter, Hd, 103; Modern Law of Land Warfare, M. Greenspan, 
BR, 183; prisoners of war and the Protecting Power, H. S. Levie, LA, 374. 

War crimes. In re Eichmann, H. Silving, LA, 307; extradition for, M. H. Cardozo, CV, 
127; La Répression par les Tribunaux allemands des Crimes contre 1’Humanité et 
de 1’Appartenance 4 une Organisation Criminelle en Application de la Loi No. 10 du 
Conseil de Contréle Allié, H. Meyrowitz, BN, 773. 

War damage. Lombardo agreement, Italy-U. 8., 1947, cited, 628; Rumania-U. 8. Claims 
settlement agreement, 1960, G. A. Christenson, LA, 617, 622, 627. 

Warsaw Convention. Stratton v. Trans Canada Air Lines et al., 27 D.L.R. 2d 67. JD, 
993. 

Washington University, Seattle. ASIL regional meeting. E. H. Finch. CN. 473, 
684. 

Waters, historic. Juridical regime of. I. L. C. Report on 12th session, 1960. 305. 

Waterways, international. Barcelona Convention and Statute on Regime of, 1921, CN, 
648; survey of agreements providing for third-party resolution of disputes, B. M. 
Clagett, CN, 645. 

Whiteman, Marjorie M. BR: Panhuys, 511. 

Whitney, The D. C., v. St. Clair Nav. Co. and Southern Coal and Transportation Co., 38 
Can. Sup. Ct. 303. Quoted. 94. 

Whitton, John B. Subversive propaganda reconsidered. Ed. 120. 

Wiebringhaus, H. La Question de la Zone Contigué devant la Conférence de Genéve de 
1958, BN, 770; J. A. Carrillo Saleedo and, Le Probléme de la Conservation et du 
Développement des Ressources Biologiques de la Mer devant la Conférence de 
Genéve de 1958, BN, 770. 

Wildenhus case, 120 U. S. 1. Cited on criminal jurisdiction over foreign merchant 
ships. 87. 

Wildner, Heinrich. Die Technik der Diplomatie. BN. 773. 

Wilk, Kurt. BN: Keeton and Schwarzenberger, 1031. 

Williams v. Heard, 140 U. 8. 529. Quoted on settlement of international claims. 626. 

Wills. Convention on form of, ninth session of Hague Conference on Private Interna- 
tional Law, W. L. M. Reese, CN, 450; law governing, Phillipson-Stow v. LR.C,, 
[1960] 3 All E.R. 814, JD, 1005. 

Wilmont, U. 8. v., 11 U. 8. Ct. Mil. App. 698. JD. 748. 

Wilson, Robert R. The Commonwealth and domestic jurisdiction, LA, 29; a hundred 
years of ‘‘ Foreign Relations,’’ Ed, 947; international law and some recent develop- 
ments in the Commonwealth, Hd, 440; United States Commercial Treaties and In- 
ternational Law, quoted on compromissary clauses in treaties, 143. - 

Witnesses. Consuls as. I.L.C. draft articles and commentary on consular intercourse 
and immunities. 282. 

Wolfers, Arnold (ed.). Alliance Policy in the Cold War. BR. 515. 

Wong Kwok Sui v. Boyd, 285 F. 2d 572. Cited. 753. 

Wong Lum v. Esperdy, 187 F. Supp. 95. Cited. 497. 

Woo, Yin-Shing, v. U. S., 288 F. 2d 434. Cited. 989. 

Woolsey, Lester H. Ed. 947. 

World Affairs. Year Book, 1960. BN. 1031. 

World Community Association, Yale Law School. ASIL regional meeting. E. H. 
Finch. CN. 471. 

World government. The indispensable and the impossible. P. B. Potter. Hd. 122. 

World Legal Order. Possible Contributions by the People of the United States. W. 
McClure. BR. 508. 

Worldmark Encyclopedia of the Nations. B. A. Cohen (ed.). BN. 776. 

World Polity. Yearbook of. BR. 1026. 


| 


1961] INDEX 1143 


World Public Order. Studies in. M, 8S. McDougal et al. BR. 775. 

World Wars. First and Second. Protecting Powers during. H. 8. Levie. LA. 377, 
379. 

Wortley, B. A. Indonesian nationalization measures—an intervention. CN. 680. 

Wright, Quincy. Legal aspects of the Berlin crisis, Hd, 959; recognition of Communist 
China, quoted on, 402; subversive propaganda, cited, 120, quoted, 121, J. B. 
Whitton, Hd, 120; BN: Northrop, 757; Prem, 527; Thomas, 206; BR: Cox, 1017. 

Wyngaard v. Rogers, 187 F. Supp. 527. Cited. 497. 


Yale Law School. World Community Association. ASIL regional meeting. E. H. 
Finch. CN. 471. 

Yalta agreement regarding Japanese islands. D. P. Myers, 153; U. S. aide-memoire, 
Sept. 7, 1956, quoted, 158. 

Yin, Ng Fun, v. Esperdy, 187 F. Supp. 51. Cited. 498. 

Yin-Shing Woo v. U. S., 288 F. 2d 434. Cited. 989. 

Young, Richard. Sedentary fisheries and the convention on the continental shelf, LA, 
359; BN: Moussa, 1030; Shwadran, 774. 

Yu v. Hurney, 192 F. Supp. 707. Cited. 989. 

Yugoslav Institute for International Policy and Economy. Razvoj Pravnog Sistema 
Ujedinjenih Nacija u Svetlosti Teorije Medjunarodnog Prava (1955-1958). BR. 
768. 

Yugoslavia-Greece. Adjudication and arbitration obligations. CN. 662. 

Yugoslavia-United States. Treaty of 1881. Exchange of notes regarding interpreta- 
tion, 150, quoted, 151, 152; property inheritance under, Kolovrat v. Oregon, 366 
U. 8. 187, JD, 983. 

See Serbia-U. 8. 


Zeid, U. S. v., 281 F. 2d 825. Cited. 498. 
Zivnostenska Banka, Nat’l Corp., Stephen v., 213 N. Y. S. 2d 396. JD. 748. 


f 


Tue Society has in stock a sit 
bers of the Journal and 


1931, and 1951. Num 
years are we follows: 1925: Jan = : 
January, July, October ; 1930, 1936, 7 
1960: April, July, Oclober; 1922: Janu 
January, July; 1923: A pril, July; 4955: A; 
1921, 4929, 1949, 1956: Jub 
January; 1935, 1939: April; 
October. 


Proceedings are av 
1912 to 1923, 1925, 1930, 1982," 
1947, 1949 to 1960. eas. 
There are also available at $4.00.a copy 
Index: © the Journal, 


Secretar) of thel Bos rd 
2223 Massachuset': Aven 


| Back NUMBERS 
| AMERICAN JOURNAL OF 
| INTERNATIONAL LAW 
| end 
| PROCEEDINGS or THE AMERICAN 
| SOCIETY OF INTERNATIONAL LAW 
of back num- 
| the original paper 
| Complete volumes of four quar- 
| 119, 1927, 1928, 
ailable for other 
a l, July; 1954, 1958: 
7, 1938, 1943, 1959, 
| , April; 1952, 1957: 
April, October; 1918, 
| 6: July; 1947, 1950: 
1942, 1943,°° 
| — 
Proceedings 
Supply of some of the above issues is limited, and their > 
availability is subject to prior 
should b sent ent to the 


5 
; 


